October 15, 2008

Rosaleen Alexis

Director

Alexis Nakota Sioux First Nation IRC
PO Box 7

Glenevis, AB TOE 0XO0

Fax: (780) 967-5484

Re: Northern Gateway Pipeline Project

Dear Ms. Alexis,

Gateway Pipeline Inc. (Gateway) submitted a preliminary information package
(PIP) to the National Energy Board (NEB) and the Canadian Environmental
Assessment Agency (Agency) and relevant federal authorities on November 1,
2005. The project as described was subject to a comprehensive study under the
Canadian Environmental Assessment Act (CEA Act). In its PIP, Gateway
requested that the NEB refer the project to the Minister of the Environment for
assessment by a Joint Review Panel, given the complexity of the project and
anticipated public interest. Gateway recommended that the panel be constituted
as a Joint Review Panel to consider the environmental impacts of the project
under the CEA Act and to make regulatory decisions required under the National
Energy Board Act (NEB Act).

On February 9, 2006, the NEB, after consultation with other responsible authorities
and expert federal authorities (Environment Canada (EC), Indian and Northern
Affairs Canada (INAC), Transport Canada (TC), Fisheries and Oceans Canada
(DFO), Natural Resources Canada (NRCan) and Health Canada (HC), wrote to
the Minister of the Environment recommending that the project be referred to a
review panel. On September 29, 2006, the Minister of the Environment referred
the proposed project to a joint review panel with the NEB and released the draft
JRP agreement for a 60 day comment period.

On November 2, 2006, Enbridge Inc. announced a delay to the Gateway project.
The public 60 day comment period on the draft JRP Agreement was suspended
and the EA was put on hold. A number of comments had been submitted when the
suspension occurred but it is likely that some groups who were interested in the
Project did not provide comments prior to the suspension of the comment period.



On June 18, 2008 Northern Gateway Pipelines (NGP) requested that the National
Energy Board (NEB) and the Canadian Environmental Assessment Agency
(Agency) resume their activities in respect of the environmental assessment (EA)
process for the proposed project. NGP also clarified that the project remains as
described in the Preliminary Information Package and supporting documentation
provided in 2005 and 2006. Prior to resuming the public comment period, likely in
early 2009, the Agency will carry out consultations with potentially affected
Aboriginal groups in respect of the draft Joint Review Panel Agreement. The
Agency and the NEB will also be available to provide information on the Joint
Review process.

Capacity funding is available through the Canadian Environmental Assessment
Agency'’s Aboriginal Funding Envelope (AFE). The AFE program application is
attached and can be discussed in greater detail should you wish to apply.

Attached for your information is a copy of the 2006 draft Joint Review Panel
Agreement and the comments received before the review process was suspended
in 2006. You are invited to comment on the draft Joint Review Panel Agreement.
Should the Alexis Nakota Sioux First Nation wish to meet with the Agency in
respect of the Joint Review Panel Agreement on the NGP project, and/or receive
information on the Joint Review process, please contact Brett Maracle at 613-957-
0249 or by e-mail at brett.maracle@ceaa-acee.gc.ca, to arrange a meeting.

Sincerely,

Brett Maracle




FRASER MILNER CASGRAIN v

Richard A. Neufeld
(403) 268-7023
richard.neufeld@fmc-law.com

November 27, 2006

National Energy Board Minister of the Environment

444 Seventh Avenue S.W. 10 Wellington Street

Calgary, AB T2P 0X8 Hull, QC K1A OH3

Attention: Michel L. Mantha Attention: The Honourable Rona Ambrose
Dear Sirs:

Subject: Enbridge Gateway Project

On September 29, 2006, the Minister of Environment and the Chair of the National Energy Board
(the "NEB" or the "Board") issued for comment a draft Joint Review Panel agreement in respect of
the Gateway Pipeline Project (the "Project”). The process leading to this step was initiated in
November 2005, when Gateway Pipeline Inc. ("Gateway") filed a preliminary information
package for the Project.

By letter dated November 27, 2006, as Counsel to Gateway we formally advised that pending
further commercial progress on the Project, it would be appropriate that the environmental
assessment process be delayed. We also indicated that Gateway would file brief comments on the
current draft Agreement for future reference, but would reserve detailed comments until
reactivation of the environmental assessment process. OQur brief comments are provided below.

Form of Assessment

In recognition of public interest in the Project, and based on its early consultations with the public,
Gateway suggested that the Project be immediately referred to a review panel, given that this is the
most stringent and rigorous form of assessment under the Canadian Environmental Assessment
Act ("CEA Based on established precedent at that time, it was further suggested that a joint
review panel, (1.e. similar to that used for the Georgia Strait Crossing Project) be established.
Since then, Gateway notes that a substituted panel review has recently been used for an NEB-
regulated project (the Emera Brunswick pipeline project). If this process is found to be equally
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eftective and thorough, Gateway suggests that this approach might be considered for this Project
in the future.

The Need for Certainty of Scope

One of the principle purposes for the early filing of a "project description”, or "preliminary
information package” is to allow the Minister and Responsible Authorities to provide direction, in
advance of an NEB Application, as to the scope of the project to be assessed, and the scope of the
factors to be assessed in respect of that project. Based upon those determinations, the proponent
can proceed to prepare and file an environmental and socio-economic assessment, with reasonable
certainty that it will be considered complete and responsive. Gateway does not consider that the
draft agreement provided an optimal amount of certainty, as it appears that the issue of project
scope and the scope of factors to be assessed could have been left open for debate until well into
the JRP process. A more precise and descriptive project scope and a more detailed description of
scope of factors to be assessed would provide certainty for all participants involved.

The Need for an Inclusive and Efficient Review Process

The process described in the draft Agreement appears designed to be very inclusive - an objective
which Gateway supports. Consideration might be given, however, to providing more specific
timetframes for certain steps to be taken - particularly in the pre-hearing stage - in order to ensure

efficiency of process. A more detailed description of the procedures to be used, especially in the
pre-hearing stage, would also have been useful.

Aboriginal Consultation

Gateway notes that an aboriginal consultation program outside of the environmental and
regulatory processes was to be subject of an independent communication. Given the potential for
overlap and inefficiency whenever "parallel" processes are undertaken, Gateway considers it
important for Crown consultation to be undertaken in a manner that coordinates with, and informs,
the environmental assessment and regulatory processes. Gateway encourages government to
continue to address the manner in which these activities and processes are undertaken to ensure
that fair, inclusive and logical programs or policies result. To the extent possible, these should be
clearly articulated and broadly communicated so that all parties are aware of the processes to be
used. This would include, to the extent possible, resolution of questions regarding the nature and
extent of engagement at the stage of establishing the Environmental Assessment process itself.

Conclusion

Gateway acknowledges and appreciates the work done by federal agencies since announcement of
our Project to advance the environmental assessment and aboriginal consultation processes. We
expect that the work done to date can be used to ensure fair and efficient processes going forward
and Gateway looks forward to additional opportunity to comment on the environmental
assessment process to be used. In the meantime, it will keep government, Aboriginal groups and
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stakeholders advised as its Project progresses and will provide as much notice as possible as to
when it expects to increase the pace of project development activities. If you have any questions

regarding this letter, please do not hesitate to contact the writer [(403) 268-6802] or Mr. Greg
Cartwright [(780) 420-5162].

Yours truly,

FRASER MILNER CASGRAIN LLP

original signed by

Richard A. Neufeld.
RAN:ek

Cc Enbridge Gateway Pipelines, Attn: Mr. G. Cartwright

2174900 |
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HAISLA PO BOX 1101, KITAMAAT VILLAGE, BC VOT 2B0 250 639-9361

FAX: 250 632-2840

August 5, 2008

VIA FAX TO: (250) 387-1522

Ministry of Agriculture and Lands
PO Box 9043 STN PROV GOVT
Victoria, B.C. VBWOSE2

Atftention: Hon. Stan Hagen
VIA FAX TO: (250) 387-1356

Ministry of Environment
PO Box 8047 STN PROV GOVT
Victoria, B.C. V8W SE2

Attention: Hon. Barry Penner

VIA FAX TO: (250) 358-2213

Ministry of Aboriginal Relations and
Reconciliation |

PO Box 9100 STN PROV GOVT
Victoria, B.C. V8W 9B1

Aftention: Hon. Mike DeJong
VIA FAX TO: (250) 261-5744

B.C. Oil and Gas Commission
200, 10003-110 Ave
Fort St. John V1J 6M7

Attention: Commissioner

VIA FAX TO: (613) 995-0327

Transport Canada

Tower C, Place de Ville, 330 Sparks PI.

Ottawa, ON K1A ONS5
Attention: Hon. Lawrence Cannon

VIA FAX TO: (819) 953-4941

Indian and Northern Affairs Canada
Terrasses de ia Chaudiére

10 Wellington Street, North Tower
Gatineau, QC K1A OH4

Aftention: Hon. Chuck Strahl

VIA FAX TO ; (819) 953-3457

Environment Canada
Terrasses de la Chaudiére

10 Wellimgton Street, 28" fioor
Hull, QC K1A OH3

Attention: Hon. John Baird
VIA FAX TO: (613) 990-7292

Fisheries and Oceans Canada
Parliament Buildings, Wellington Street
Ottawa, ON K1A QA6

Attention: Hon. Loyola Hearn

aaaaa
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VIA FAX TO; (613) 957-0862
Ministry of Energy, Mines and Canadian Environmental Assessment

Petroleum Resources ngr?dngfw Place Bell
PO Box 9318, STN PROV GOVT 160 Elgin Street
Victoria, B.C. VBW 9N3 ' " '

Ottawa, ON K1A OH3
Attention: Hon. Richard Neufeld

VIA EAX TO: (1-877-288-8803) VIA FAX TO: (250) 635-1495

National Energy Board - Triton Environmental Consultants Ltid.
444 Seventh Avenue SW #300 - 4546 Park Ave.

Calgary, Alberta T2P 0X8 Terrace, BC V6X 1V4

Dear Sirs/Mesdames:

Re: Enbridge Proposal within Haisla Nation Territory

v iy e : i

Enbridge Gateway Pipelines (“Enbridge”) is proposing to transport oil from Alberta to
a marine terminal located at Kitimat, British Columbia, where it would be shipped by
tanker to overseas markets. At the same time an additional proposal for a pipeline
would transport condensate from the Kitimat Terminal to Alberta.

In October of 2005, legal counsel for the Haisla Nation wrote to the heads of the
relevant federal and provincial authorities, setting out the assertion of Haisla Nation
aboriginal rights and title over Haisla Nation Temitory, and advising of our expectation
that a full consultation and accommodation process take place in advance of the
granting of any authorizations related to the proposed activities. Please find that
letter attached for your convenience. |

In 2007, we learned that Enbridge had been issued an Investigative Use Permit for
investigative work at the proposed terminal upland and tank farm site. The Haisla
Nation was not consulted in advance of the issuance of the permit. Further,
Culturally Modified Trees of importance to the Haisla Nation community were
damaged and destroyed in the course of Enbridge’s investigatory work.

Now, we understand that Enbridge intends to trigger a regulatory review of the
project sometime in 2009. The review is o be conducted jointly by the National
Energy Board and the Canadian Environmental Assessment Agency.

The purpose of this letter is to advise the relevant ministries that it would be unlawfut
to issue any authorizations with regard to the project absent a consultation and
accommodation process with the Haisla Nation.

Further, as the form of assessment for this project will impact on how issues of
aboriginal rights and title are addressed, the Haisla Nation must be consuited on, and

«D «
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have input into, the formation of the review process for this unique project. The
Haisla Nation would consider an attempt to move forward with a review process
without adequate consideration of our views on how to design and implement such a
process as an unjustified infringement of Haisla Nation aboriginal rights and title.

a. Issuance of Permits

As you are aware, and as illustrated in the attached letter, a significant portion of the
proposed project is to be undertaken in Haisla Nation Territory. The scope of Haisla
Nation territory is shown on the attached map. The Haisla Nation asserts a strong
claim of Aboriginal rights and title to its traditional territory.

Aboriginal rights and title are constitutionally protected rights pursuant to s.35 of the
Constitution Act, 1982. Aboriginal title includes the ability to choose the uses to
which the lands are put. Because the Haisla Nation has not chosen the proposed
use of its aboriginal title lands, any activities on those lands, including investigative
permits, are, on their face, infringements of Haisla Nation aboriginal rights and title.

Until the outstanding land claims of the Haisla Nation have been reconciled, the
Honour of the Crown demands a process of consultation and accommeodation when
the Crown has knowledge of the potential existence of an aboriginal right and
contemplates conduct that has the potential to infringe upon that right. The Haisla
Nation is concemed that exploratory work has commenced before consultation with

regard to potential impacts on aboriginal rights and title has even reached a
preliminary stage.

The Haisla Nation objects to the dichotomization of the proposed project through the
issuance and approval of site specific authorizations prior to the establishment of an
appropriate consultation and accommodation process. Until such consultation
process with the Haisla Nation has commenced, the Haisla Nation requests that no
future permits, including investigatory permits, be granted, and more generally that
no Crown decisions be made that have the potential to impact upon Haisla Nation
aboriginal rights and title.

b. Environmental Assessment

In our view, the Honour of the Crown demands that, in the circumstances of a
proposed project of this magnitude, the Haisla Nation be involved in the design of the
environmental and regulatory review process for Enbridge’s proposed activities.

In Dene Tha' First Nation v. Canada (Minister of Environment) (2006 FC 1354), the
First Nation alleged that Canada breached its obligation to consult and accommodate
when it excluded the Dene Tha’ from discussions and decisions regarding the design
of the regulatory and environmental review processes for the project at issue. The
Federal Court agreed, finding that: “The Dene Tha’ had a constitutional right to be, at
the very least, informed of the decisions being made and provided with the
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opportunity to have its opinions heard and seriously considered by those with
decision-making authority”.

in affiming the decision of the Trial Division, the Federal Court of Appeal (2008 FCA
20) found that the trial judge did not err by finding that "given the unigue impartance
of the Mackenzie Gas Pipeline, and the particular environmental and regulatory
process under which the application for approval of the Mackenzie Gas Pipeline
would be considered by the Joint Review Panel and the National Energy Board, the
process itself had a potential impact on the rights of the Dene Tha™.

Enbridge’s proposed project is massive in both scope and potential impact. Canada
- _has described it as a “complex project which passes through diverse ecological
" regions and zones" (News Release, September 29, 2006). Like the Mackenzie Gas

Tt e

Pipeline, it is a project that triggers the involvement of the National Energy Board,
and contemplates a review by an independent panel. Because of the complexity of
the project and the process, it is clear that the review process itself has the potential
to impact upon Haisla Nation Territory and Haisla Nation rights and title.

The Haisla Nation has an interest in ensuring that the review process is as
comprehensive as possible, and is designed to enable it to adequately address
issues of aboriginal rights and title. Because of this unique interest, based in
constitutionally protected rights, the Haisla Nation seeks a role in the development of
the review process for the proposed project. '

c. Capacity Funding

As noted, the Haisla Nation intends to participate fully in consultation and
accommodation processes with respect to the proposed project, and to be involved in
the design and implementation of the environmental and regulatory review
processes. The scope of the project under review is immense, with significant
implications on the environment and on Haisla Nation aboriginal rights and title. In
order to meaningfully participate in processes designed to address the range of
potential impacts, the Haisla Nation must receive capacity funding. This funding
must be sufficient so as to enable the Haisla Nation to participate fully in all aspects

of the review, and to allow for meaningful consultation as contemplated by the Courts
and by Provincial Policy.

d.  Summary

The Haisla Nation is concerned that the proposed project appears to be moving
towards the regulatory phase absent the involvement of the aboriginal owners of the
land. The potential impacts of this project on our lands, our community and our way
of life are massive. Similarly, the cumulative effects of the plans for the Kitimat area
are tremendous. No decisions that in any way further the proposed project, or that
impact upon Haisla Nation aboriginal rights and title can be taken without
consultation with the Haisla Nation. Further, the Haisla Nation wishes to be involved
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at the earliest stages of the regulatory process in order to ensure that such a process
is equipped to respond to the significant issues that will need to be addressed.

We look forward to discussions about the direction of the review process for

Enbridge’s proposed project. Please contact us to arrange a meeting to begin the
discussions.

Yours tfruly,

original signed by

Ellis Ross
Kitamaat Village Council

ce: KVC
Donovan & Company
Enbridge
First Nations Summit
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My

LONOVAN & COMPANY

Sarrisiars and Solicliors
8" Fioor, 73 Watar Street
Vancouver, B.C. VBB 1A1
Telaphone (804) 888-4272
Telecopier (804) 688-4282
Websils: www._aboriginal-law.com
e
ticka of the NWT Bar

- a ’ _ ﬁ._ 7"‘.‘ _
Ministry of Agriculture and Lands
PO Box 8043 STN PROV GOVT Tower C, Place de Ville, 330 Sparks PI.

Victoria, B.C. VBW SE2 Ottawa, ON K1A ON5

Ministry of Environment ' Indian and Northern Affairs Canada
PO Box 9047 STN PROV GOVT Terrasses de la Chaudiére
Victoria, B.C. VBW 9E2

_&g;gm Hon. Barry Penner

10 Wellington Street, North Tower
Gatineau, QC K1A OH4

Ministry of Aboriginal Relations and Environment Canada

Reconciliation Terrasses de la Chaudiére
PO Box 9100 STN PROV GOVT 10 Wellington Street, 28™ fioor
Victoria, 8.C. V8W 981 Hull, QC K1A OH3

Attention: Hon. Tom Christensen

B.C. Oll and Gas Commission
200, 10003-110 Ave -
Fort 8t. John V1J 6M7

@ 007/021
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DONOVAN & COMPANY
-2

Dear Sir's:

Re: Proposal to install a Pipeline Access Corridor and Shipping Terminal
within Halsla Nation Territory

L INTRODUCTION

Enbridge Inc. has recently proposed to install a crude oll pipeline access comidor
and shipping terminal within the Halsla Nation's Traditional Temitory. We
understand this would include a pipeline to move oll westward for export by ship

and a pipeline to move condensates or diluents eastward, as well as a shipping
terminal to accommodate large oll tankers. The Haisla Nattan has not yet been

consulted or accommodated regarding this proposal. Consultation and

accommodation are required by law.

The Halsla Natlon has a sirong prima facle claim of aboriginal rights and title to

Its Traditional Territory. In particular, the Halsla Nation's ciaim to aboriginal rights
and title to the Kitimat River area and estuary Is strong and well-documented.
Accordingly, any commercial activities carried out In this area will likely constitute
prima facle tnfﬂngemanis of the Halsla Nation's aboriginal rights and title.

Aboriginal ﬂghts and title are constitutionally protected legal rights pursuant to s.
35(1) of the Constitution Act, 1982. Aboriginal nghts include constitutionally
m':tectm priority use rights to resources (e.g. fish, wi!dlife trm tradiﬁona!
iedicines and foods) and aboriginal title is a constitutionally protected right to
¢l Cupation of the land itself, Aboriginal rights and htia are held
camrrmna!iy by the Aboﬂgha! Nation as a whole (R. v. Sparrow, [1990] 1 S.C.R.
1075 and Delgamuukw v. B.C., [1987] 3 S.C.R. 1010).

Asyouamawam. any potanm lnfdnmmtofabmmal rmmmd litle raiges
obligations on the part of govemniment to consult with the Halsle Nation, and to
ﬁnd workabie and adwuata means to accommodate the proposed mmn

sed Infringement cannatbejumﬁed then the men ls

_ y _ (
Famsts) [2004] 3 S.C.R. 511, and Taku River Tlingit First Nation v. Bﬁtish
Columbia (Projact Assessment Director), [2004] 3 S.C.R. 5§80) and government

policy (see British Columbia's Provincial Pollcy for Consultation with First
Nations, October 2002).

:aisia Natlon is required by its Nuyam
nembers, fo protect and manage its aborigina

g 008,021
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i HAISLA NATION ABORIGINAL RIGHTS AND TITLE

Haisla Naﬁanhaswédglnal ﬂﬂstoiBTemmryandmm Areas
affscted by the proposed pipsline development.

abte territory. Wa'wals means “mountain”
 valleys and the foothills within a ridge

b. sm'g’ta r:;les pravide for discipline of trespassers and poachers on the
wa :

TAROUITEOS h m mtwb;
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8. the wa'wals Is Inallenable in the sense that traditionally & could only be
TaNSIOrra by ‘ﬂhﬁfhm,

Thus, at Halsla law, a wa'wals Is exclusively held and occupled by a particular
aisla clan. T rship of each of these Haisla wa'wais areas has been
‘ented genealogically. Nhe (raditional and contemporary use and
Occupation of each wa'wals has also been recorded. Halsia place names have
been identified within each wa'wals. There are Halsia myths, legends and

A second and important form of the traditional Halsla property system Is the
bagwalyas. This translates to “the place where we harvest the things that we

ases, bagwalyas areas are surrounded by other wa'wais boundaries, but
the bagwalyas areas are commonly owned by all I'Ms!a people; they are not

e

-* areas that would be
peiine development. The Halsla Nation's aboriginal
wa'walses are described below. This

:lv:i.slalﬂaﬁan Aboriginal Title and Aboriginal Rights within Na'lablia
wais

A Hai‘s!:' law, this wa'wals Is the communal property of the Blackfish clan of the
l!ajda ALON - ' ' ' TR |

eer, moose, bear, mink
ken includes coho

from this wa'wais includes: cedar cedar
gmm; fem mr, wild ﬂm, hal abora ,

life mmmuy ta
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N*am wa'wals Is an within Halsla Trdtory over which the Haisla
Nation has a strong claim of aboriginal title. Further, the Haisla Nation has a
strong claim to aboriginal rights to hunt, fish and gather within this wa'wals.

C. Halsla Nation Aboriginal Title and Aboriginal nghtt' within Nigwa
and Wadin Wa'waises

At Haisla law, these wa'walsas are the communal property of the Blackfish clan
of the Haisla Nation, The traditional name of the holder of these wa'walses is
Wiisexs. This name Is currently held by Chris Walker. The Nigqwa and Wadin
wa'walses are held as communal property of a clan of the Haisla Nation. As
such, they have been exclusively occupled by the Haisla Nation since time
immemorial. Further, the Halsla Nation has maintained a deep connection with
this land to this day. The Haisla Nation therefore has aboriginal title to the area
at the west of the Upper Kitimat River.

The traditional uses of these wa'waises by the Halsla Nation have bwn wall
documented. Resources ftraditionally harvested by the Halsla Nation in these
wa'walses include: deer, bear, moose, goat, marten, mink and beaver. Marine
and river life traditionally taken includes coho and spring salmon. Plant life
traditionally harvested from these wa'waises includes: blueberry, salmonberry,
raspberry, huckieberry, grouse, cedar bark, hellebore and nettle.

The Niqwa and Wadin wa'waises are areas within Haisla Territory over which the
Haisla Nation has a strong dalm of aboriginal file. Further, the Haisla Nation

has a strong claim to aboriginal rights to hunt, fish and gather within these
wa'waises.

D. Haisla Nation Aboriginal Title and Aboriginal Rights within the
Uxdewala Wa'wals

At Halsla law, this wa'wais is the communal property of the Blackfish clan of the
Haisla Nation. The traditional name of the holder of this wa'wals Is
Omacxalxinuxw. This name Is currently held by Roy Woods. The Uxdewala
wa'wals Is held as communal property of a clan of the Haisla Nation. As such, it
has been exclusively occupied by the Halsla Nation since time lmm&nwﬁal
Further, the Haisla Nation has maintained a deep connection with this land to this
day The Halsla Nation therefore has aboriginal title to the Upper Kitimat River

0ee, b m!nk and grouse. Marins and river
130 &, Smetiilit) ', piﬂnt m !:til
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strawberry, salmonbery, blueberry, raspbeny forn root, clover root, heliebore,
firaweed, nettie and cattall.

The Uxdewala wa'wais Is an area within Haisla Territory over which the Haisla
Nation has a strong claim of aboriginal titte. Further, the Halsla Nation has a
strong claim to aboriginal rights to hunt, fish and gather within this wa'wais.

E. Haisla Nation Aboriginal Title and Aboriginal Rights within the
Giyu’yuwa Wa'wals

At Halsla law, this wa'wals is the communal property of the Fish clan of the
Halsla Nation. The traditional name of the holder of this wa'wais is Oma. This
name Is cumrently held by Tom Wilson. The Glyu'yuwa wa'wais Is held as
communal property of a cdan of the Halsla Nation. As such, it has been
exclusively occupied by the Haisla Nation since time tmmem Further, the
Haisla Nation has maintained a deep connection with this land to this day. The

Haisla Nation therefore has aboriginal title to the Middle Kitimat River and Old
Village Site area.

The ftraditional uses of this wa'wals by the Haisla Nation have been well
documented. Resources traditionally harvested by the Maisla Nation in this
wawals include: moose, deer, marten and grouse. Marine and river life
traditionally taken Includes: coho and spring saimon. Plant life traditionally
hamsled ﬁm ﬂ'ns wawala mmm fern root, clover root, blueberry,

~ )erry, cedar bark, spruce root, cattail, wild rice and

The Glyu'yuwa wa'wais Is an area within Haisla Territory over which the Haisla
Nation has a strong claim of aboriginal title. Further, the Haisla Nation has a
strong claim to aboriginal rights to fish, hunt and gather within this wa'wals.

F. Halgla Nation Aborlglnal Title and Abnﬂglnal Rights within Yaksda
Wa'wals

At Halsla law, this wa'wals (s the communal property of the Beaver clan of the
Halsla Nation. The fraditional name of the holder of this wa'wals is Legalx. This
name Is currently held by Roderick K. Bolton. The Yaksda wa'wais is held as
communal properly of a clan of the Haisla Nation. As such, !thasbem
axduslvdy mphd by tho Hﬂs!a Nam slnm thm immemorial Furﬂmr the
srefore has aboriginal mka to the Moore and Anderson Creek

@012/021
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goose and grouse. Marine and river life traditionally taken includes: coho
salmon, shrimp and oolichan. Plant life traditionally harvested from this wa'wals

Includes: cedar bark, salmonberry, thimbleberry, blueberry, spruce, cedar, fir
and hemiock.

The Yaksda wa'wals is an area within Halsla Territory over which the Haisla
Nation has a strong claim of aboriginal titte. Further, the Halsla Nation has a
strong claim to aboriginal rights to fish, hunt and gather within this wa'wais.

G. Halsla Natlon Aborl
Wa'wals

At Haisla law, this wa'wals is the communal property of the Eagle clan of the
Haisla Nation. The traditional name of the holder of this wa'wals is T'liselagelis.
This name Is currently held by Fred Willlams. The Laxakas wa'wais is held as
communal property of a clan of the Halsla Nation. As such, it has been
exclusively occupied by the Haisla Nation since time immemorial. Further, the
Halsla Nation has maintained a deep connection with this land to this day. The
Haisla Nation therefore has aboriginal title to the Hirsch Creek area.

The traditional uses of this wa'wais by the Haisla Nation have been wsil
documented. Resources traditionally harvested by the Haisla Nation In this
wa'wals include: mooss, deer, bear, marten and beaver. Marine and river Iife
traditionally taken includes: coho salmon. Plant life traditionally harvested from
this wa'wais includes: basketry materlals, medicinal herbs, wiid rice, berries, fam

ginal Title and Aboriginal Rights within Laxakas

root and clover root.

The Laxakas wa'wals is an area within Haisla Territory over which the Halsia
Nation has a strong claim of aboriginal titte. Further, the Haisla Nation has a
strong claim to aboriginal rights to fish, hunt and gather within this wa'wais.

H. Haisla Natlon Aboriginal Titde and Aboriginal Rights within Simgas &
- &agwis Wa'wais
Al Haisla law, this wa'wals is the communal property of the Ray clan of the
Haisla Nation. The traditional owner of this wa'wals is Tlapaxsas
wa'wais Is currently held by Chris Wilson. The Simgas & Zagwis wa'wals is held
communal property of a clan of the Haisla Nation. As such, it has been

ection with this land o this day, The
the Minetts Bay gpd lower Kitimat
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river life traditionally taken includes: oolichan, saimon (coho, spring, pink, chumy),
octopus, crab, cockie, mussel, sea cucumber, anemone and seal. Plant life
traditionally harvested from this wa'wals includes: cedar, spruce, fir, hemiock,
cedar bark, spruce pitch, cottonwood, alder, crabapple, saimonberry, blueberry,
aspberry, clover root, buttercup root, fem root, spruce root, cattail and medicinal

The Simgas & Zagwis wa'wals Is an area within Haisla Teritory over which the
Haisla Natlon has a strong claim of aboriginal title. Further, the Halsla Nation
has a strong claim to aboriginal rights to fish, hunt and gather within this wa'wals.

Il Haisla Nation Aboriginal Title and Aboriginal Rights within C’'imauc’a
Wa'wals -

At Haisla law, C'imauc’a is a wa'wals that includes a bagwalyas. The bagwaiyas
comprises the Kitamaat Village and shoreline area, The upriver area of Waith
Creek is a wa'wals held as the communal property of the Beaver clan of the
Haisla Nation. The traditional name of the holder of this wa'wals is Cengait. This
name is currently held by Richard Walker. The C'imauc’a wa'wals Is held as
communal property of a clan of the Haisla Nation. As such, it has been
exclusively occupied by the Haisla Nation since time immemorial. Further, the
Haisla Nation has maintained a deep connection with this land to this day. The
Halsla Nation therefore has aboriginal title to the Waulth Creek area.

The traditional uses of this wa'wais by the Haisla Nation have been well
wawails InClude: deer, bear, moose, grizzly, marten, mink, otter, weasel, fox,
wolf, cougar, porcupine, skunk, squimrel, seal, black duck, mallard, goidensye,
and goose. Marine and river life traditionally taken includes: mussel, sea
cucumber, sea urchin, crab, salmon (dog, spring, coho and sockeye), humples,
halibut, red cod, black cod, bulthead, hermring, steelhead, shrimp a
Plant life traditionally harvested from this wa'wals includes: cedar, ¢
rhubarb, wild rice, buttercup, clover, salmonberty, highbush cranberry, blueberry,.
huckleberry, black caps, red raspberry, blackberry, currant, aider bark, cedar
bark, spruce root, ryegrass, devil's club, spruce pltch, nettle, tea and jupine.

The C'imauc’a wa'wals is an area within Halsla Territory over which the Haisla
Nation has a strong claim of aboriginal title. Further, the Haisla Nation has a
strong claim to aboriginal rights to fish, hunt and gather within this wa'wais.
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il THE CROWN'S LEGAL DUTY TO CONSULT AND ACCOMMODATE

The govemnments of Canada and Brtish Columbla owe a duty to consuit with
aboriginal peoples and accommadate their aboriginal rights and title even before
these rights have been established in Court. This principle has recently been
upheld by the Supreme Court of Canada in Haida Natlon v. British Columbia
(Minister of Forests), [2004] 3 S.C.R. 511 [Haida Nation], and Taku River Tlingit

First Nation v. British Columbila (Project Assessment Director), [2004] 3 S.C.R.
550 [Teku River).

In Haida Nation, the Court held that the Crown has a duty to consult in good faith
with First Nations and, where appropriate, accommodate their asserted
aboriginal rights and title. This duty Is grounded in the principle of the honour of
the Crown enshrined In section 35(1) of the Constitution Act, 1982, which
safeguards aboriginal rights and title. The duty to consuit with Firgt Nations in
good falm and to accommodate their aboriginal rights and fitle “arises when the

wiedge, real or constructive, of the potential existence of the

Aboriginal right or itle and contemplates conduct that might adversely affect it
(Haida Nation, supra at para. 35).

While In Halda Nation the Court held that the scope and content of the Crown's
duty to consult and accommodate will vary from case to case, the Court made It
clear that “the scope of the duty Is proportionate to a preliminary assessment of
tha stmngﬂ'l of the case supporting the existence of the ﬂght or twﬁ. m b the
eriousness of the potentially adverse effect upon the ri

(Hafda Nafion, supra at para. 39). In iis Taku River dadsim the Cm ,5 olc
those principles and further stated that the duty to consuit “always requires
memmml good faith consultation and willingness on the part of the Crown to

hanges based on information that emerges during the process” (Taku
River, maatpm 29).

Fina&ly. the Court held in Haida Nation that the Crown must, where appropriate,
ccommodate First Nations’ aboriginal rights and tile. The CMa plaine

in *cases whm a strong prima facle case for ﬁm datm is }

and mma lnfﬂngamam Is of hhh ntinlnal ne

satisfactory interim " ., be requwed" (Ha Naﬂm supra at
pmu) Themnsmmammqulmdatmeacmmnmaﬁmm ihecwrt

was a dam ta mmtm and accommode te the Taku R!vw‘mngit Flmt Na&m
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—————-——-—-—-_.-_...._..........____...____._______
The British Columbla Supreme Court has recently applied princ
Halda Nation and Taku River decisions In Gwasslam v. British Coimnm (Mm
of Forests) (2004), 38 B.C.L.R. (4th) 57. Atissue in that case was whether the
Crown had fulfilled Its duty of consuitation and accommodation to the Gitanyow
Nation. Justice Tywa found, on the facts of the case, that the Gitanyow Nation
had a strong prima facle dalm of aboriginal rights and title, and that the Crown
had not adequately discharged the duty of consultation and accommodation that
it owed to the Gitanyow. He described the Crown's duty as follows:

The honmr of the Crown requ!res it to conduct such negotiations In
good faith lingness to accommodate Aboriginal interests
mmnmsaw mmndMWWMMmuﬂwﬂlasmme
eﬁorts of the Crown must, of neces _

abhnm of the Crown's position.

wuﬂbmdudamme(:mwn isndmoﬂaﬂng ingoodfaimwiiha
willingness to accommodate Ammal interests (Gwasslam, supm at
para. 50).

In Squamish Nation v. Britilsh Columbia (Mlnﬁs&y of Sustainable Resource
Development), [2005] 1 C.N.L.R. 347, the British Columbia Supreme Court held
that the Crowr hadbmd\edttsdutytownsUHdeacmmmodatam
Sqnambh Naﬂon by fam h 2CUVe Y © " (318 B 4 )

accommodation at the mrﬁest stage: ) projec apmva! and deslgn The
Court heid mattlwdmymcansult mmopmexmangeofmmahm and
views regarding the project and the aboriginal interests at stake beginning at the
earliest stages of the project aj

The British Columbia Court of Appeal In Musqueam Indlan Band v. British

Columbia (Minister of Sustainable Resom Managemant) [2005] 2 C. N L.R.

212, mnﬂmmd ﬂ'la-t the fedm and provinclal govern _ |

they ¢ iltemah activities it

fri theer amhal righu and title even lf hese righ - - proven

' formally recognized. 358 were owed to the Musqueam
whid-o ke the Ha!sm Natim are enmged in the British Columbia

Trmw negotiation process.
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Further, the Court ruled that where the First Nation has a strong prima facie case
of aboriginal title, the Crown should seek Interim accommodations of that title.
Justice Hall suggested that some kind of aconomic compensation may constitute
appropriate accommodation for some infringements of aboriginal tile. Justice
Southin confirmed that substantial economic accommodation was required, on
the facts of that case.

More recently, the British Columbia Supreme Court handed down its decisio
MHomalco Indlan Band v. British Columbla (Minister of Agricuiture, Food and
Fisheries), [2003] 2 C.N.L.R. 75. In that case, the Court reaffired that where a
First Nation’ 8 claims to aboriginal rights and title may be affected by the actions

' bilgation of the Crown to consult with them and it
s thelr amwamt fo be wnsultad‘ (para. 51). In this case, the Court held that
mlammmmmmmmwmmmmmtmnm
formed a basis for continuing discussios asponses by themssives did not
amount to an adequate level of cmwltaﬁm The Court concluded that the
Ministry had falled to consuit to the extent necessary.

- Finally, in Huu-ay-aht First Nation v. British Columbia (Minister of Foresis), 2005
BCSC 698, the British Columbia Supreme Court addressed the adequacy of
Brilish Columbla’s Forest and Range Agreement policy to fulfll the Crown’s duty
to consult with First Nations and accommodate aboriginal rights and title. The
Court held that the Crown's mpulaﬁmm formula falled to take into account
the Individual nature of the Huu-ay-aht First Natlon's claim. The Court further
held that the failure of the Crown to consider the strength of the First Nation's

claim or the degree of Infringement mpmmnted a complete faliure to
meaningfully consuit

Thus the Crown owes the Halsla Nation a duty to consult with them in good faith
and seek to accommodate their aboriginal rights and title. This duty Is grounded
In the honour of the Crown, Is protected by s. 35(1) of the Cansﬂtutlm Aet, 1982
ls mmw enforceable. Further, the Crown'’s obligation roportionate
rength of the prima facie aboriginal claim, and to the seventy ef the
mtemplatad infringements of aboriginal rights and title.

IV. CONSULTATION AND ACCOMMODATION WITH THE HAISLA
NATION
ThaHmsia on has a s!rmg __ aboriginal ﬂgm and title c!alm_ to its

aim Is not @ new one. It has been vigoro -:'
aver the last century.
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asserted to Commissioner Shaw that the Haisla Nation had aboriginel file and
rights to their Territory:

We are troubled about our land. It Is not straight to us somehow. ItIs
ours because here we were bom and our father and our forefathers
had it before us. We want you to understand about t. We want {0
know how the Government got that land outside of the Reserve.

We know it is our land and not the Gavemment's, and they have gone
and sold it and done what they fiked with it [Royal Commission on
Indian Affairs for the Province of British Columbia, September 1, 1913
at 102]. |

The Haisla Nation’s Comprehensive Claim was researched and accepted for
negotiation by Canada during the original Comprehensive Claims praocess. This
was a recognition by Canada of the strength of the Haisla nation's
right and litle claim. The Haisla Nation has actively participated in the cument

The evidence outlined above strongly supports the Halsla Nation's claim fo
aboriginal title and aboriginal rights within the Kitimat River area and estuary.
The strength of the Haisla Nation's title and rights claim plz ces Canada and
Brifish Columbia under a very substantial legally enforceable duly to consulit with
the Haisla Nation before any rights-of-way or permits are Issued to approve the
proposed crude ol pipeline development. This duty also encompasses an
obligation on government to seek workable accommodations and measures
consistent with the Haisla Natlon's aboriginal rights and title.

The proposed pipeline would transport crude oll to a terminus just beyond the

al rights and gather. Further, the pipeline
Nation sacred sites, cultural sites, historica

' @rminal and ship-loading facllity). The Halsla Nation
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Permits, rights-of-way or other Crown decislons issued or made In breach of the
Crown's legal obligation to consult with and accommodate the Haisla Nation may
be challenged in Court and may be set aside as invalid (Halfway River Fi
Nation v. British Columbia (Ministry of Forests), [1998] 4 C.N.L.R. 1 (B.C.CA)),
or may be the subject of a legal action for compensation.

V. CONCLUSION

The Kitimat River area of the Haisla Nation Tetritory Is being contemplated for
the transmission of crude oil through a pipeline. Those activities would constitute

Dl :

F Ly Yk
-y w
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Please contact Chief Steve Wilson directly to schedule a meeting at your earfisst
convenience:

Kitamaat Village Councit

Haigsla PO Box 1101

Kitamaat Village, BC VOT 2B0

Tel: (250) 639-9361

Fax: (250) 632-2840

We look forward to hearing from you.

Yours truly,
DONQOVAN & COMPANY

original signed by

ADIMS

Enclosure
cc: Haisla Nation Chief and Council
ce: Patrick D. Danlel, President and CEQ, Enbridge Inc.
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November 22, 2006

Honourable Rona Ambrose Kenneth W. Vollman

Minister, Environment Canada o Chairman, National Energy Boarc
Minister’s Office (Parliament Hill) : 444 Seventh Avenue SW

East Block, Room 163 Calgary, Alberta

Ottawa, Ontario T2P 0X8

KI1A 0A6

Dear Minister Ambrose and Mr. Vollman,

The First Nations people of the Central and North Coast of British Columbia hold
Aboriginal Rights and Title to the lands, waters, and natural resources in our traditional
territories. We have numerous and diverse interests in our marine territories that include
conservation and ecological integrity, subsistence uses, cultural and heritage values and
sustainable economic pursuits. All of our interests and the well-being of our people are
intrinsically linked to the health of our marine ecosystems.

Numerous proposed projects and related tanker and other shipping traffic introduce an
elevated level of risk to our traditional territories and to our people. We are aware of
several current and proposed projects including:

* Enbridge Gateway Oil and Condensate Transport and Terminal Development

o Methanex/EnCana Condensate Transport

¢ Pembina Condensate Transport and Terminal Development

* Kitimat Liquified Natural Gas Transport and Terminal Development

* WestPac Liquified Natural Gas Transport and Terminal Development

* Kinder-Morgan Oil Transport and Terminal Development

* Kitimat Bulk Cargo Port Expansion

¢ Port of Prince Rupert Expansion

* Hecate Strait/Queen Charlotte Sound Oil and Gas Development

® Batholiths Seismic Research

The scope of proposed developments is daunting and unprecedented. If just the furthest
advanced of these projects are approved, over 1000 large tankers and cargo ships could
be traversing our territories annually. Such shipping levels in the confined approach
waters to ports in Kitimat and Prince Rupert exacerbate the risk of shipping accidents,
oil-spills and resource contamination. Numerous recent examples clearly demonstrate
the veracity of our concerns including the accidental sinking of a relatively small coastal
ferry in Wright Sound and the Squamish Estuary oil-spill.

First Nations on the Central and North Coast clearly recognize that the number and scale
of proposed projects and related tanker and other shipping traffic requires that we work

Suite 401, 409 Granviile Streer, Yancouver, BC V&C IT2
Tal: 604-696-9889 Fax: 604-696-9887 Email- info@Dturninsnointaffire cra





together with the Federal Government to develop a suitable approach that
comprehensively addresses cumulative impacts. That is why the Coastal First Nations
have initiated discussions with federal agencies to investigate and develop an approach
that respects both Aboriginal interests and other concemns.

We request that the establishment of the JRP and finalizing the ToR be put on hold until
the work that Canada and First Nations have started is concluded.

~ In closing, we look forward to the timely continuation of our work with Canada to design
and carry-out an appropriate assessment and management regime for these projects, and
to your agreement to place the Enbridge-Gateway review on hold.

Yours sincerely,

original signed by

Art Sterritt
Executive Director
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The Hon. Rona Ambrose __
Minister of Environment A ST Telefaxed: (819) 953-3457
Les Terrasses de la Chaudiere a
10 Wellington St., 28% Fior

Gatineau, Quebec

Dear Minister Ambrose:

RE: Establishment of JRP for Gateway Pipeline Project

| am the Chief of the Alexis Nakota Sioux Nation (‘Alexis”). The purpose of this lefter is to express my
concern over your failure to consult with us on the establishment of a JRP that will complete an
environmental "assessment of the Gateway Pipeling Project (‘Project’), which will pass through our
Traditional Territory and possibly our Reserve. The ongoing development associated with the oil and gas
industry and other development that is taking place within our Traditional Territory, has had an adverse
impact on our Aboriginal and Treaty Rights. This Project also has the potential to adversely impact our
Aboriginal and Treaty Rights.

The manner in which this matter came o my attention is also cause for concam. | leamed of the JRP's
establishment by chance through the internet, when | saw a posting making the JRP's draft Terms of
Reference available for public comment. In addition, nobody in the Canadian government consulted with
us prior to drafting the Terms of Reference or creating the JRP.

This lack of consultation regarding the JRP's establishment and drafting of the Terms of Reference is
distressing. The Supreme Court of Canada has repeatedly affirmed the Crown's positive duty to consult
with First Nations, when the Crown's proposed course of conduct has the potential to adversely affact First
Nation's rights. Furthermore, the Mikisew Cree decision firmly establishes that the Crown must engage in a
meaningful consultation process with First Nations that is separate and distinct from the general public, In
other words, it is inappropriate for the Crown fo attempt to fulfill its duty to consult with First Nations by
requesting public commenits in response to an online posting.

The Supreme Court of Canada has stressed that consultation must take place at an early stage. Itis
insufficient if First Nations are consulted after an environmental review process is created. In my opinion,
there is still an opportunity for early consultation with us: nowever, this should cccur prior 1o selection of the

JRP members, finalization of the Terms of Reference, or any work is done by the JRP. The failure to

engage in consuitation at any early stage is a barrier to meaningful consultation. This is especially evident
from the consequences of the govemment's failure to engage in early consultation with First Nations on the
Mackenzie Gas Project. | read today that some First Nations are now suing the Canadian government over
the establishment of the JRP for the Gateway, based on the same failure to consuit about the EA process

and JRP.
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The Hon. Rona Ambrose
November 1, 2006
Page 2 of 2

You should be aware that we are a very poor First Nation, lacking in resources and expertise to engage in
meaningful consultation on this Project. We trust you will provide adequate resources to facilitate
meaningful consultation, as was done for First Nations in the Northwest Territories.

| would like to take this opportunity to put you on notice of our expectation and desire that we will be
consulted on the design of the Project's environmental review process, especially the JRP’s composition.
Another matter of interest to us, is the ability of our First Nation to nominate a JRP representative.

We sincerely wish to avoid resorting to litigation regarding the JRP's establishment and its Terms of
Reference. In order to achieve this objective | request that:

¢ - Canada engage in meaningful consultation with us about.the EA process, our role in the JRP, the
- Terms of Reference, and the panel composition
» That you agree to work with us fo establish a process for meaningful consultation on the Project
including the provision of funding to us .

Although it is our sincere desire to resolve our concems via good faith consultation, we reserve the right to
take all legal steps necessary to ensure that our rights are protected.

| look forward to hearing from you on these important issues as soon as possible.

Sincerely,

original signed by

Chief Cam Alexis

cc Alexis Nakota Sioux Nation Councll (780) 967-5484
The Hon. Jim Prentice, Minister of Indian Affairs and Narthern Development (613) 947-9475
Jean-Claude Bouchard, President, Canadian Environmental Assessment Agency 613-957-0835
Kenneth W. Voilman, Chairman, National Energy Board (403) 292-5503
Patrick D. Daniel, President and CEQ, Enbridge, Inc., by Fax: (403) 231-3920
fgza;ir Alwarid, Negotiator, Alexis Nakota Sioux Nation, by email: awarid@northwestel.net and by fax: (867) 383-

tlead Office: PO, Box 7, Glenevis Alberta, Canada, T0E - 0X0 Phone: (780) 967 - 2225 Fax:(780) 96
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GaRY R. YABSLEY DARvL J. COLLER BRIAN A, Hm&u W. BRUCE CAMPBELL
GREGORY J. McDADE, Q.C. JOHN R, RICH KARL P. STYEPHAN JiM REYNOLDS
CHARLES G. PIERCEY HRENDA A, MCLUHAN SHAMIM SHivat -~ KEVIND, LEE
RENEE COLLING GOWRT R. BRENT LEHMANN F. MATTHEW KIRCHNER MECHELLE M. ELLISON
JAMES P, TATE LESLEY A. GIRODAY KATE M. BLOMFIELD AARON S. BRUCE
PETER |. BONNY MAEGEN M. GRLTROW Lisa C. GLOWACK |
CHARLES G. STEN (1845 ~ 2004) , CERTAIN MEMBERS OF THE FIRM ARE ALSO CALLED TO THE BARS OF
ASSOCIATE Counestl, STeVEN H. TURNER PERSONAL LAW CORPORATION ALTA., SASK., MAN., ONT,, N.W.T., NURAVUT, TEXAS ANO NEW YORK STATE
July 5, 2006 File No. 05 0027
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Attention:  Chantale Simons ,
Aboriginal Engagement Specialist, Applications Business Unit

Dear Ms. Simons:

Re: National Energy Board Information Meeting

The CSTC appreciates the chance that we had to meet with you and other NEB staff on
June 26, 2006 in Prince George. | .

We confirm your advice to us that the purpose of the meeting was a ‘general presentation on -
NEB procedure’ and not in relation to any specific project. We were also informed that the NEB
takes no role in respect of the Crown duty to consult and accommodate in relation to the CSTC
Aboriginal rights and title, even where specific projects are contemplated.

We took this opportunity to inquire with you in relation to the proposed Enbridge Gateway
pipeline. We understood from you that Enbridge has yet to file its Application (nor is one
expected until the Fall), and that therefore the NEB does not yet have any formal process for this
project. |

We did however learn that NEB and federal Environment officials have been meeting to discuss
a possible process for a review panel on the Gateway project. Accordingly, we asked you to
convey to your superiors and to those representatives of the Minister of Environment that First
Nations have an equal role in these discussions and should be involved in all future meetings.

We also informed you about a proposed First Nation Review Process which is under discussion
between the CSTC and a number of other First Nations, It i essentizl that the Minister of
Environment and NEB make no decisions about a review process for the Enbridge pipeline (or
other similar projects) without reconciling their process with a potential First Nations one.

. | | www. ratcliff.com
Suite 53&1 221 West Egﬁ“ﬁﬂﬂag North Vﬁﬁgﬁﬁvﬁ;f* B v 3J3 Phe 56#*95&*52&1 " Fax: @ﬂéﬁgga*%.#az

W05\002T L TWNEB (Chantale Simons} July § 06.doc





Y 97/06/2008 10:35 FAX 604 988 1452 RATCLIFF & COMPANY [doo3/003

-7 .

You noted correctly that the Mackenzie Valley pipeline discussions to design a suitable process
took place over almost two years. While it is certainly possible that the Enbridge Gateway
process can be designed in a somewhat shorter time period, it is clear that suitable time for such
a discussion must be made available. CSTC wishes to note that it has formally been open to such
discussions since January 2006, and any delay in proceeding with the Gateway hearings to allow
a fair time for process design will be attributed to Enbridge and the federal government.

We inquired about the NEB policy on consultation, and were informed that the NEB has not yet
developed a new policy to replace the Memorandum of Guidance which was proclaimed in
March 2002, and withdrawn in August 2005. We understand that a new policy 1s under
development. In the CSTC’s view, it is essential that the NEB consult with impacted First
Nations in respect of this policy before it is finalized. We also assert that this policy must be in
place before proceeding with projects such as the Gateway project involving non-treaty
aboriginal title lands. |

Once again, we gppreciated your taking the time to meet with CSTC and for your interesting

presentation. We hope you will convey our concerns, and that we will have an early response
from the appropriate authorities.

Yours truly,

RATCLIFF & COMPANY LLP

original signed by

GregoryA. McDade, Q.C.
Barrister & Solicitor
gmadade@ratcliff.com
GIM:dkf

ce: Chief Harry Pierre
Carrier Sékani Tribal Council

ce:  Art Meyer, CEO
Enbridge Pipelines Inc.

WAQS5\002\LTNNEB (Chantale Simons) July § 06.doc





Fisheries and Oceans Péches et Océans
Canada Canada

Your fite  Voire reference

Mr. Michel L. Mantha
Secretary

National Energy Board

444 Seventh Avenue SW
Calgary, Alberta T2P 0X8

COur file Notre reférencs

Dear Mr. Mantha;

This letter is to clarify the position of Fisheries and Oceans Canada (DFO) in regard to its
role in the proposed Enbridge Gateway Project.

DFO anticipates the requirement of regulatory decisions pursuant to s. 35(2) of the
Fisheries Act for the harmful alteration, disruption, or destruction of fish habitat
associated with some of the proposed pipeline watercourse crossings and the marine
terminal.

For this reason, DFO has determined that it will be a responsible authority (RA) pursuant
to the Canadian Environmental Assessment Act (CEAA) for the above components and is
therefore required to ensure that a federal environmental assessment is conducted prior to
making its regulatory decision. |

Based on its anticipated CEAA triggers, DFO’s responsibilities with respect to the
environmental assessment would be those works or undertakings associated with the
construction of pipeline watercourse crossings and the marine terminal that would require
authorizations under s.35(2) of the Fisheries Act. On February 9, 2006, the National
Energy Board, in consultation with Transport Canada, Indian and Northern Affairs
Canada, and DFO, requested that the proposed Enbridge Gateway Project be referred to a
panel review under CEAA.

In order to meet our CEAA requirements, DFO is prepared to work with the National
Energy Board, Transport Canada, and Indian and Northern Affairs Canada, to provide
support to the environmental assessment, including providing expertise for other
components of the proposed development that are relative to our Fisheries Act mandate.

Should you have any questions, please do not hesitate to contact me.

Sincetely,

i
o

Eﬁ%hﬁ'ﬁ

28

original signed by
Rithard Wex = M
Director General, Habitat Management Program = —~ =
=, -Ie, QT
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Co

Sue Kirby, Fisheries and Oceans Canada

Greg Savard, Fisheries and Oceans Canada

Debra Myles, Canadian Environmental Assessment Agency
Derek Nishimura, Transport Canada

Karen Durnford, Indian and Northern A ffairs Canada

Marc Buaquina, Natural Resources Canada

Phil Wong, Environment Canada

Tak Nakamura, Health Canada

Scott Streiner, Canadian Environmental Assessment Agency
Ginny Flood, Fisheries and Oceans Canada
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to include oll and gas activities. This was followed by a similar prohibition by the
Government of British Columbia.

Further, one of the two principal conclusions of the Royal Society of Canada’s review is that:

The present restriction on tanker traffic in transit along the West Coast of North
America from entering the coastal zone should be maintained for the time being.
The current moratoria are intended to restrict tankers in transit along the West coast of
North America from entering the coastal zone. Even with the improved record of spills
in territorial waters off North America over the last 10 years, there is no imperative to
relax this restriction. Detailed risk analysis in future may indicate sufficiently low risk of
spillage that the restriction might then be relaxed.

In our view, it is premature to prepare for a joint panel review, or indeed, any legislated
review given the federal moratorium on tanker traffic, whose existence and importance has
been affirmed as recently as 2003. The economic feasibility of the Gateway Pipeline project
cannot be guaranteed as long as the moratorium is in place.

Our concerns about the environmental damage that could result from the lifting of the tanker
traffic moratorium are heightened by the recent sinking of a BC Ferry along the normal
shipping route in Douglas Channel, within the coastal zone. This disaster serves as a
reminder of how dangerous these waters can be, particularly if the traffic in them includes
loaded crude oil tankers. As you can see above, this concern was aiso evident to the Royal
Society in reaching its conclusions in the public review.

We are not aware of Cabinet lifting the moratorium, and we are concerned about a process
whereby the NEB proceed with the review of the Gateway Pipeline Project proposal while the
moratorium is still in effect. Could you please advise us as to the rationale by which the NEB
s proceeding given the existence of the moratorium and the clear link between the Gateway
Pipelina proposal and the moratorium?

Sincerely,

original signed by

Karen Campbeiﬂ‘rCaunsel, Pembina institute
On Behalf of:

Susan Rutherford, Staff Counsel, West Coast Environmental Law

Kathryn Mclloy, Executive Director, Sierra Club of Canada, BC Chapter

Oonagh O’'Connor, Campaigner, Living Oceans Society

Bill Wareham, Director, Marine Conservation, David Suzuki Foundation

Will Horter, Executive Director, Dogwood Initiative |

Christianne Wilhelmson, Clean Air and Water Program Coordinator, Georgia Strait Alliance

cc. Honourable Gary Lunn, Minister of Natural Resources
Honourable Rona Ambrose, Minister of the Environment |
Honourable Lawrence Cannon, Minister of Transport, Infrastructure and Communities
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Karen Campbell
Counsel
Pembina institute
Suite 606, 55 Water Street
Vancouver BC V6B 1A1
T. 604 874-8558
F. 604 874-8557
Michel Mantha o TE
Secretary, National Energy Board = =
444 Seventh Avenue SW -
Calgary, Alberta T2P 0X8 -
BY FAX 403 292-5503

April 12, 2008 , -
Dear Mr. Mantha,

 We write to express our interest in the National Energy Board's review of the proposed
Gateway Pipeline Project. We understand that the Board has recommended to Environment
Minister Rona Ambrosa that this review proceed by way of a joint panel review, incorporating
the requirements of both the Nationai Energy Board Act and the Canadisn Environmental
Assessment Act.

We would like to raise an issue of real concarn to us at this early stage as the NEB considers
the process for the review. In order for the Gateway Pipeline Project to become operational,
there must be a means of transporting the crude oil and condensate in and out of Kitimat to
access the intended markets in the United States and Asia.

Our understanding is that a federal moratorium currently prohibits crude oil tanker traffic off
the BC Coast. In 2003, the federal government asked the Royal Society of Canada to
conduct a public review of the BC Offshore Qil and Gas Moratorium. Natural Resources
Canada's terms of reference for this review began with the statement: |

In 1972, the Government of Canada imposed a moratorium on crude oil tanker traffic
through Dixon Entrance, Hecate Strait, and Queen Charlotte Sound due to concems
over the potential environmental impacts. The moratorium was subsequently extended
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Pembina institute
Suite 806, 55 Water Street
Vancouver BC V6B 1A1
T. 804 874-8558
| FF. 804 874-8557
Honourable Gary Lunn
Minister of Natural Resources
580 Booth Street, 21% Floor
Ottawa, Ontano K1A OE4
BY FAX 613 998-4516 AND REGULAR MAIL

April 12, 2006
Dear Minister Lunn,

We write to exprass our interest in the Canadian government's review of Enbridge’s proposed
Gateway Pipeline Project. We understand that the National Energy Board has recommended to
Environment Minister Rona Ambrose that a joint panel review be established, incorporating the
requiremants of both the National Energy Board Act and the Canadian Environmental Assessment

Act.

We would like to raise an jssue of real concem to us at this early stage as the government considers
- the process for the review. [n order for the Gateway Pipeline Project to become operational, there
must be a means of transporting the crude oil and condensate in and out of Kitimat to access the
intended markets in the United States and Asia.

Qur understanding is that a federal moratorium currently prohibits crude oil tanker traffic off the BC
Coast. In 2003, the federal govemment asked the Royal Society of Canada to conduct a public
review of the BC Offshore Qil and Gas Moratorium. Natural Resources Canada’s terms of reference
for this review bagan with the statement;

in 1872, the Government of Canada imposed a moratorium on crude oil tanker traffic through Dixon
Entrance, Hacate Strait, and Queen Charlotte Sound due to concerns over the potential
envircnmental impacts. The moratorium was subsequently exiended to include oil and gas activities.
This was followed by a similar prohibition by the Government of British Columbia. Further, one of the
two principal conclusions of the Royal Society of Canada’s review is that:

-
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The present restriction on tanker traffic in transit along the West Coast of North America
from entering the coastal zone should be maintained for the time being. The current
moratoria are intended to restrict tankers in transit along the West coast of North America from
entering the coastal zone. Even with the improved record of spills in territorial waters off North
America over the last 10 years, there is no imperative to relax this restriction. Detailed risk
analysis in future may indicate sufficiently low risk of spillage that the restriction might then be
relaxed.

In our view, it is premature to for the government to proceed with any raview or legisiated process, as
is being proposed by the National Energy Board, given the federal moratorium on tanker traffic,
whose existence and importance was affirmed as recently as 2003.

We are writing to seek clarification on the status of the moratorium, as we are aware of some
correspondence which indicates a faderal government position that there is no moratorium, which, if
accurate, would conflict with the federal government's earlier recognition of the moratonum.

We have serious concems about the environmental damage that could resuit from the lifting of the
tanker traffic moratorium. Our concerns are heightened by the recent sinking of a BC Ferry along the
same shipping route in Douglas Channel, within the coastal zone. This disaster serves as a reminder
of how dangerous these waters can be, particularly if the traffic in them includes loadad crude oil
tankers. As you can see above, this concern was aiso evident to the Royal Society in reaching its
conclusions in the public review. |

Lifting the moratorium on tanker fraffic would have massive implications for coastal BC, and in our
view, the negatives would outweigh the positives. The Royal Society of Canada's Public Review
highlighted that challenge, complexity, and grave concern of many British Columbians, particularly
those who live in coastal communities.

Could you please advise us as to the status of this important government measure? Wae look
forward to your reply. |

Sincerely,

Karen Campbell, Counsel, Pembina Institute

On Behalf of.

Susan Rutherford, Staff Counsel, West Coast Environmental Law

Kathryn Molloy, Executive Director, Sierra Club of Canada, BC Chapter

Oonagh O'Connor, Campaigner, Living Oceans Society

Bill Wareham, Director, Marine Conservation, David Suzuki Foundation

will Horter, Executive Director, Dogwood Initiative

Christianne Wilhelmson, Clean Air and Water Program Coordinator, Georgia Strait Alliance

ce:  Honourable Rona Ambrose, Minister of Environment

Honourable Lawrence Cannon, Minister of Transport, Infrastructure and Communities
Michel Mantha, Secretary, National Energy Board

15
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GARY R. YABSLEY DARYL J. COLLIER BRIAN A. HANSON W. BRUCE CAMPBELL
GREGORY J. McDaDe, Q.C. JOMN R. RICH - KARL P. STERHAN JiM REYNOLDS
CHARLES Q. PIERCEY BRENDA A. MCLUHAN SHAMIM SHIVJI Kevin D. Leg
RENEE COLLINS GOQULT R. BRENT LEHMANN F. MATTHEW KIRCHNER - MICHELLE M. ELLISON
JAMES P. TATE LESLEY A. GIRODAY KATE M. BLOMFIELD AARON S. BRUCE
PETER |. BONNY MAEGEN M. GILTROW Lisa C, GLOWACK!
CHARLES G. STEIN (1845 - 2004) - CERTAIN MEMBERS OF THE FIRM ARE ALSO CALLED TO THE BARS OF
ASSOCIATE COUNSEL, STEVEN H. TURNER PERSONAL LAW CORPCRATION ALTA,, SASK., MAN., ONT., NW.T., NUNAVUT AND TEXAS
February 20, 2006 | | File No. 05 0027
Via Fax
National Energy Board -
444 Seventh Avenue SW - - Ny

Calgary, Alberta T2P 0X8
Attention:  Michel A. Mantha

Dear Mr. Mantha:

Re: First Nation representation in Joint Review Panel

We represent the Carrier Sekani Tribal Council with respect to the proposed Enbridge Gateway
pipeline and marine terminal project (the “Project™). I am writing further to our client’s letter to
the National Energy Board (the “NEB™) of January 12, 2006, and following the recent
recommendations of several prospective responsible authorities that the environmental
assessment of the Project proceed by joint panel review.

At the outset I would like to reiterate the request made by Tribal Chief Harry Pierre in his
January 12" letter that the NEB take no steps toward establishing a joint review panel without
first consulting with the Carrier Sekani Tribal Council on the matter.

The Regional Director General for Transport Canada concurs with the NEB in his letter of
February 2, 2006, that the Project will “likely result in significant adverse environmental effects
that may not be easily mitigated”. These adverse effects will be felt directly within the traditional
territory of the members of the Carrier Sekani Tribal Council, and by those members. The
assessment of a Project that proposes such significant and direct impacts upon First Nations
offers not only an opportunity, but also an imperative to fully include First Nations in
deliberations upon and assessments of the effects of the Project.

The traditional territory of the members of the Carrier Sekani Tribal Council covers about one
third of the territory the pipeline proposes to cross in British Columbia. Accordingly, and as you
will be aware from Mr. Pierre’s letter of January 12, the Carrier Sekani Tribal Council 1S
concerned that it participate at a high level in whatever process by which the Project is assessed.
I'nis means that if the assessment does proceed by joint review panel, the Carrier Sekani Tribal
Council will want a significant role in appointing members to that panel as well as a role in

| www.ratcliff.com
Suite 500, 221 West E&p!am&aa North Vancouver, BC V7M 3J3 Ph: 804-988-5201 » Fax: 604-988-1452

05\0027\LT\NEB Feb 20 06
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designing the review process, so that the perspectives of Carrier Sekani Tribal Coungil members,

as aboriginal peoples who stand to be severely impacted by the proposed Project, will be salient
in the assessment of the Project. |

I seek your assistance in setting an early meeting between representatives of the NEB, CEAA
and the Carrier Sekani Tribal Council to discuss this matter, and to work toward a process by
which the CSTC can act as a full participant in the assessment of the Project.

Yours truly, |
RATCLIFF & COMPANY LLP

original signed by

Maegen M. Giltrow
mgiltrow@rarcliff com
MMG/gs

Enc.

Ce! Anne Sam
Carrier Sekani Tribal Council

USWOZ7LTNER Feh 26 06
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National Energy Board |
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See attached our letter of February 20, 2006.
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January 12, 2006

National Energy Board Canadian Environmental Assessment Agency
444 Seventh Ave SW 22™ Floor, Place Bell 160 Elgin St.

Calgary, AB T2P 0X8 Ottawa, ON K1A OH3

FAX (403)292-5503 FAX (613)957-0935

Dear Sir/Madame:
Re: Enbridge Gateway Project — Preliminary Information Package

On behalf of the Carrier Sekani Tribal Council, I am writing with respect to the proposed
Enbridge Inc. “Gateway” Pipeline, and the Preliminary Information Package (“PIP”)
which Enbridge has filed with the National Energy Board and the Canadian
Environmental Assessment Agency in early November 2005.

We would like you to be aware that the PIP document was not prepared in consultation
with the Carrier Sekani Tribal Council, nor were we given any advance notice of its
preparation. We do not believe this is a satisfactory, approach to a significant project. It
is an unfortunate start that does not respect our members’ traditional territories and our
decision-making processes.

The member Bands of the CSTC have un-ceded Aboriginal Rights and Title along a
substantial portion of the pipeline’s right of way, and the pipeline will either require our
consent, or require a significant consultation and accommodation process with the
Crown. That process has not yet begun.

The filing of a PIP is a significant step in the commencement of the regulatory processes
leading to determination as to whether, and if so, under what circumstances, the proposed
Gateway project can proceed. The preparation and filing of this document without
consultation with our members who hold significant Aboriginal Rights, Title and reserve
interests that stand to be directly affected by the proposed project, is in stark contrast to
the Crown’s obligation to consult meaningtul at the earliest stages of a proposed project.

We wish it understood by the NEB and CEAA that any consideration that 1s given to the
PIP must be limited, and given only in light of the fact that the document presents no
information that derives from consultation with the Carrier Sekani Tribal Council.

2
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We note that Enbridge requests in its PIP that a Joint Review Panel be established
between the NEB and CEAA for the purposes of reviewing the proposed Gateway
project. This would be a significant decision that should not be approached without full
involvement of the CSTC. We ask that your staff do not discuss this proposal, nor take
any further steps towards it without providing full information to the CSTC and inviting
us to be involved in your deliberations.

The CSTC has a direct interest in full participation, from the earliest stages onward, in
the regulatory processes that will govern the Enbridge Gateway propo sal and that will
ultimately have tremendous impacts upon the membership of the Carrier Sekani Tribal
Council. We look forward to entering into discussions with appropriate representatives
from your offices to enable this inclusive process.

We will look forward to hearing from you, and thank you for your attention to these
important 1ssues.

‘A Wet Za’

CARRIER SEKANI TRIBAL COUNCIL

original signed by

HARRY PIERRE
TRIBAL CHIEF

c.c. CSTC Council of Chiefs
Ed John, First Nations Summit
Paul Blom/Anne SanvDan George, CSTC
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DRAFT AGREEMENT BETWEEN THE NATIONAL ENERGY BOARD
AND THE MINISTER OF THE ENVIRONMENT CONCERNING
THE JOINT REVIEW OF THE ENBRIDGE GATEWAY PROJECT

1.0 PREAMBLE

WHEREAS the National Energy Board (the Board) has regulatory responsibilities for
inter-provincial and international natural gas, oil and commodity pipelines pursuant to the
National Energy Board Act (the NEBA) and for environmental assessment pursuant to
the NEBA and the Canadian Environmental Assessment Act (the CEAA);

WHEREAS the Minister of the Environment has statutory responsibilities pursuant to
the CEAA and the Canadian Environmental Assessment Agency (the Agency) has
administrative responsibilities under the CEAA;

WHEREAS an application for a Certificate of Public Convenience and Necessity is
expected to be filed with the Board pursuant to Part III of the NEBA by Gateway Pipeline
Inc. in respect of the Enbridge Gateway Project (the Project);

WHEREAS certain components of the Project are within the jurisdiction of the Board
and the CEAA applies to all aspects of the Project;

WHEREAS the Board, Fisheries and Oceans Canada, Transport Canada and Indian and
Northern Affairs Canada are responsible authorities for the Project under the CEAA and
Environment Canada and Natural Resources Canada may be responsible authorities for
the Project under the CEAA;

WHEREAS the Board and the responsible authorities recommended that the Minister of
the Environment refer the Project to a review panel pursuant to section 25 of the CEAA;

WHEREAS the Project, if filed, requires a public regulatory hearing pursuant to the
NEBA;

WHEREAS the Minister of the Environment has determined that a Joint Review Panel
should be established pursuant to paragraph 40(2)(a) of the CEAA to consider the
Project;

WHEREAS the Board, the Agency, and the responsible authorities recognize that a
TERMPOL Review Process, which will be coordinated by Transport Canada, will occur
separately from this Joint Review Panel process;

WHEREAS the Parties to this Agreement wish to avoid unnecessary duplication that
could arise from carrying out the environmental assessment requirements separately
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while maintaining a high quality environmental assessment process under the CEAA and
the NEBA;

NOW THEREFORE, the Parties agree to undertake to establish a Joint Review Panel as
outlined below and in accordance with the Terms of Reference attached as an Appendix

to this Agreement, for the environmental assessment of the Project as described in the
Project Description.

2.0 DEFINITIONS
In this Agreement:
"Agency" means the Canadian Environmental Assessment Agency;

"Board" means the National Energy Board;

"Board's Procedures" means the National Energy Board Rules of Practice and
Procedure, 1995, as amended and made pursuant to section 8 of the NEBA;

"Board's Public Hearing Process" means the public hearing process followed by the
Board under the NEBA to assess a proposed Project and the environmental effects of a
Project;

"CEAA" means the Canadian Environmental Assessment Act;

"Environment" has the same meaning as set out in section 2 of the CEAA;
"Environmental Effect” has the same meaning as set out in section 2 of the CEAA;
"Federal Authority' has the same meaning as set out in section 2 of the CEAA;
"Follow-up Program™ has the same meaning as set out in section 2 of the CEAA;
“Government Participant” means a Federal Authority or a Provincial Department who
has an environmental assessment responsibility and who has filed a declaration to have a

role of Government Participant, which is distinct from interventions, letters of comments,
or written or oral statements.

"Intervenor", as defined in the Board's Procedures, means a person who establishes an
interest in a proceeding by filing a written intervention in accordance with the Board's

Procedures;

"Joint Review" means the assessment of the environmental effects of the Project to be
conducted pursuant to the CEAA and the consideration of the Project application under
the NEBA.
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"Joint Review Panel™ means a joint review panel established pursuant to section 6 of
this Agreement;

" Joint Review Panel Report" means the report set out in section 6.5 of this Agreement;
"Jurisdiction" has the same meaning as set out in subsection 40(1) of the CEAA,;

"Letter of Comment™ means a letter as referred to in section 30 of the Board's
Procedures and means an unsworn written or oral submission that comments on the
Project or on any issue related to the review, that describes the nature of that submittor's
interest in the Project and provides any relevant information explaining or supporting the
submittor's comments. It does not give the submittor an Intervenor status in the review
so the submittor cannot cross-examine witnesses or present final argument.

"NEBA'" means the National Energy Board Act;
"Parties" mean the signatories to this Agreement;
"Pipeline" has the same meaning as set out in section 2 of the NEBA;

"Project" means the Project as described in the Appendix to this Agreement, and may
also be referred to as the Enbridge Gateway Project;

"Proponent"” means Gateway Pipeline Inc. who, on behalf of the Gateway Pipeline
Limited Partnership, proposes to construct the Project. Gateway Pipeline Inc. is an entity
established by Enbridge Inc.

"Public Registry" means the registry established under section 55 of the CEAA, to
facilitate public access to records relating to the environmental assessment of the Project;

"Responsible Authority' has the same meaning as set out in section 2 of the CEAA;
and

“TERMPOL Review Process” refers to the Technical Review Process (TRP) of Marine
Terminal Systems and Transshipment Sites. The TRP focuses on a dedicated design
ship's selected route in waters under Canadian jurisdiction to its berth at a proposed
marine terminal or transshipment site and, specifically, to the process of cargo handling
between vessels, or off-loading from ship to shore or vice-versa.

3.0 INTERPRETATION

This Agreement:
a) establishes an administrative framework within which the Parties can
cooperatively exercise their respective powers and duties established by the

CEAA and the NEBA;
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4.0

4.1

4.2

4.3

5.0

5.1

5.2

5.3

6.0

b) is a public document that is to be read with and interpreted in a manner
consistent with the statutes referenced in a) and the regulations made pursuant
to those statutes; and

¢) does not create any new legal powers or duties, nor does it alter in any way
the powers and duties established by the statutes referenced in a) and the
regulations made pursuant to those statutes, and is not legally binding on the
Parties.

GENERAL

Purpose - The primary purpose of this Agreement is to coordinate the
environmental assessment required under the CEAA and the NEBA by providing
for a review of the environmental effects likely to result from the Project and the
appropriate mitigation measures. Nothing in this Agreement should be construed
as limiting the ability of the Joint Review Panel to have regard to all
considerations that appear to it to be relevant pursuant to section 52 of the NEBA.

Public Registry - As part of the Joint Review, a Public Registry will be
maintained in accordance with the requirements of the CEAA.

Participant Funding Program - Participant funding for matters and issues
relating to the CEAA will be arranged for the Joint Review and will be
administered and managed by the Agency through the Participant Funding
Program. The public will be notified of any funding allocation once the list of
Intervenors has been established.

REVIEW UNDER A JOINT REVIEW PANEL PROCESS

Terms of Reference - The Joint Review Panel will conduct a Joint Review of the
Project in accordance with the Terms of Reference attached as an Appendix to
this Agreement.

Joint Review Panel Responsibilities - The Joint Review Panel will meet the
requirements of the CEAA and the NEBA in the Joint Review of the Project.

Powers of the Joint Review Panel - The Joint Review Panel, when appointed,
will issue a Hearing Order in accordance with the Board's Procedures and the
procedures outlined in article 6.3 of this Agreement. The Joint Review Panel will
have the powers set out in the NEBA and section 35 of the CEAA.

PROCEDURES FOR THE JOINT REVIEW PANEL
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6.1  Joint Review Panel Composition and Appointment
The Joint Review Panel will consist of three members.

The Joint Review Panel will be composed of no less than two permanent members of the
Board.

The Minister of the Environment will jointly with the Chairman of the Board, approve
the selection of and appoint the Chair of the Joint Review Panel who will be a permanent
member of the Board.

The second permanent member of the Board will be appointed by the Chairman of the
Board.

The remaining Joint Review Panel member shall, unless a temporary or permanent
member of the Board, satisfy the eligibility requirements for temporary members of the
Board and shall be appointed to the Joint Review Panel by the Minister of the
Environment. A joint request shall be made by the Minister of the Environment and the
Chairman of the Board to the Minister of Natural Resources to recommend to the
Governor in Council the appointment of the proposed member as a temporary member of
the Board.

The members of the Joint Review Panel are to be unbiased and free from any conflict of
interest in relation to the Project and are to have knowledge or experience relevant to the
anticipated environmental effects of the Project.

6.2 Secretariat to the Joint Review Panel

A secretariat will be formed consisting of all relevant and necessary Board staff and
persons designated by the Agency to provide administrative, technical and procedural
support to the Joint Review Panel.

The Agency will designate Agency staff to assist the Joint Review Panel and work
cooperatively with the staff to be assigned by the Board.

The Agency will ensure that all other activities performed by the Agency staff while
assigned to the secretariat are conducted in a way so as to avoid a conflict of interest with
this Joint Review. Likewise, the Board will ensure that all other activities performed by
the Board staff while assigned to the secretariat are conducted in a way so as to avoid a
conflict of interest with this Joint Review.

6.3 Joint Review Panel Procedures

The Joint Review will follow the National Energy Board Rules of Practice and
Procedure, 1995, as amended and made pursuant to section 8 of the NEBA.
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The Joint Review Panel will:

= Ensure that open sessions are held with the public, including Aboriginal people, to
assist in the formulation of issues that should be considered in the Joint Review,
to receive comments on the information to be requested of the Proponent, and to
assist individuals and groups in understanding the ways in which they can
participate in the hearing process. The location and timing of the sessions will be
determined by the Joint Review Panel.

» Take into consideration comments or submissions received during the sessions
held with the public, including Aboriginal people, referred to above, and may, at
its discretion, broaden the assessment to reflect these comments and submissions.

» Require the Proponent to provide evidence regarding potential concerns of
Aboriginal people. In addition, evidence may come from Aboriginal people, the
Crown, other intervenors, Federal Authorities and Provincial Departments, so that
the Joint Review Panel may be fully informed of potential impacts and mitigation
when making its decision about the Project.

= Conduct its Joint Review in a manner which will promote and facilitate the
participation of the public, including Aboriginal people, by allowing informal
opportunities for the public, including Aboeriginal people, to convey their views to
the Joint Review Panel, including written and oral statements. Government
Participant status will also be afforded to Federal Authorities and to Provincial
Departments with an environmental assessment responsibility and who file a
declaration to this effect.

= Ensure that the public, including Aboriginal people, have a minimum of 60 days
to review the environmental assessment documentation submitted by the
Proponent in its initial application and to submit written comments to the Joint
Review Panel on it.

» Provide the public, including Aboriginal people, with the opportunity to review
and comment on any additional information submitted to the Joint Review Panel
by the Proponent prior to the commencement of final argument, through Letters
of Comment.

= Provide the public, including Aboriginal people, with the opportunity to appear
before the Joint Review Panel at a public hearing.

» Ensure a minimum of 45 days notice of the public hearings from the deadline for
requesting Intervenor status to the commencement of the public hearings.

= Ensure that all information produced or received by the Joint Review Panel is
made available to the public, including Aboriginal people, pursuant to section 4.2
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of this Agreement unless specific procedural rulings or legislative provisions
prevent the disclosure of the information.

»  Ensure that public hearings will not proceed until the Joint Review Panel has
determined that the documentation appearing on the public record, in the Panel's
view, constitutes adequate information to proceed to public hearings.

6.4  Aboriginal Crown Consultation

The manner in which the Crown proposes to consult with Aboriginal people whose
potential or established Aboriginal rights could be adversely affected by the Enbridge
Gateway Project will be the subject of a separate and more detailed communication,
independent of the Joint Review Panel, with all participants.

6.5 Reporting and Decision Making

The Joint Review Panel will prepare a report setting out its rationale, conclusions and
recommendations relating to the environmental assessment of the Project, including any
mitigation measures and follow-up programs and a summary of any comments received
from the public, including Aboriginal people.

The Joint Review Panel Report shall be prepared in both official languages and submitted
to the Minister of the Environment and the Joint Review Panel Report will be published.

The Minister of the Environment will forward the Report to all responsible authorities.

For the Project to be reviewed under the Joint Review Panel process, the Board and other
responsible authorities will together develop a schedule for taking a course of action
under subsection 20(1) or 37(1) of the CEAA and for making a recommendation to the
Governor in Council under subsection 5(2) of the CEAA.

7.0 AMENDMENTS AND TERMINATION

Amendments to this Agreement may be made upon written notice by a Party to the other
Party and upon the mutual consent of the Chairman of the Board and the Minister of the
Environment.

Any Party may terminate this Agreement upon one month's written notice to the other
Party.

Subject to section 27 of the CEAA, a Party's eligibility to withdraw from or terminate this
Agreement will end at the commencement of the public hearings.

The attached Appendix forms an integral part of this Agreement.
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WHEREAS the Parties hereto have put their signatures this day of
2000.

Original signed by:

The Honourable Rona Ambrose
Minister of the Environment

Kenneth W. Vollman
Chairman, National Energy Board
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APPENDIX

Terms of Reference

The definitions in the Agreement between the National Energy Board and the Minister of
the Environment Concerning the Joint Review of the Enbridge Gateway Project will
apply to this Appendix.

The Joint Review Panel will conduct a review of the environmental effects of the Project
and the appropriate mitigation measures based on the Project Description and
consideration of the Project application under the NEBA.

The Joint Review Panel will include in its review of the Project, consideration of the
factors identified in this Appendix and the scope of the factors.

Project Description

The Project includes the construction, operation, decommissioning and abandonment of
the following Project components proposed by the Proponent in its Preliminary
Information Package and a subsequent submission! or likely to be carried out in relation
to the physical works proposed by the Proponent, and which may require a federal
approval or authorization including:

* An oil pipeline commencing near Fort Saskatchewan, Alberta and terminating at a
new marine terminal located in Kitimat, British Columbia.

» A condensate pipeline commencing at a new marine terminal in Kitimat, British
Columbia and terminating near Fort Saskatchewan, Alberta. There will be a
common 30-m wide right-of-way (ROW) for the two pipelines plus extra
temporary workspace required for construction.

= Associated pump stations, a pressure letdown station (oil) and a pressure initiation
station (condensate).

»  All-weather road access and electrical power requirements for the pump stations
and all-weather road access to a new marine terminal in Kitimat, British
Columbia. There will be temporary access roads, campsites, and other support
facilities (e.g., borrow pits, stockpile sites) required for construction.

=  Block valves to be situated at the pump stations, selected watercourse crossings,
and other locations along the route, as appropriate.

= Pigging facilities at either end of the pipeline system and in selected intermediate
locations.

! Gateway Pipeline Inc. submitted a Preliminary Information Package to the National Energy Board and the
Canadian Environmental Assessment Agency on 1 November 2005. Subsequently, Gateway Pipeline Inc.
submitted a letter to the National Energy Board and the Canadian Environmental Assessment Agency on 29
March 2006 outlining medifications to the proposed Project described in its earlier Preliminary
Information Package.
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= Cathodic protection system for pipelines and tanks, including anode beds at
selected locations along the pipeline route.

= Two marine loading and unloading berths (one each for oil and condensate) that
have the following common features:

8]

00O 0000000

Loading and unloading platforms;

Breasting dolphins;

Mooring dolphins;

Gangway tower;

Walkway bridges between platform and breasting dolphins;
Utility boat floating dock;

Oil contingency deployment system with storage platforms;
Fire fighting systems;

Offshore anchorages in Kitimat Arm or elsewhere; and
Pipeline interconnects between the berths and the tankage.

In addition to the Project components listed above, the potential environmental effects of,
and the public comments related to the marine transportation of oil and condensate
associated with the Project within the boundaries of Canadian waters will be considered
by the Joint Review Panel.

The Parties to this Agreement recognize there will be overlap between the Joint Review
Panel environmental assessment process and the TERMPOL Review Process coordinated
by Transport Canada with respect to certain aspects of Project-related shipping activities.

Factors to be Considered During Joint Review

The Joint Review will include a consideration of the following factors listed in
subsections 16(1)(a) to (d) and 16(2) of the CEAA.:

» The environmental effects of the Project, including the environmental effects of
malfunctions or accidents that may occur in connection with the Project and any
cumulative environmental effects that are likely to result from the Project in
combination with other projects or activities that have been or will be carried out;

» The significance of the effects referred to above;

» Comments from the public, including Aboriginal people, that are received during the

review;

=  Measures that are technically and economically feasible and that would mitigate any
significant adverse environmental effects of the Project;

» The purpose of the Project;
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= Alternative means of carrying out the Project that are technically and economically
feasible and the environmental effects of any such alternative means;

» The need for, and the requirements of, any follow-up program in respect of the
Project; and

= The capacity of renewable resources that is likely to be significantly affected by the
Project to meet the needs of the present and those of the future.

In accordance with subsection 16(1)(e) of the CEAA, the assessment by the Joint Review
Panel will also include a consideration of the following additional matters:

= Need for the Project,
=  Alternatives to the Project;

» Description of the present environment which may reasonably be expected to be
affected, directly or indirectly, by the Project, including adequate baseline
characterization;

= Measures to enhance any beneficial environmental effects; and

= Proposal for Environmental Protection, Environmental Monitoring, Contingency and
Emergency Response Plans.

Scope of Factors

The Joint Review will consider the potential effects of the Project including those
resulting from the construction, operation, decommissioning, abandonment or other
undertakings and activities that are proposed by the Proponent or that are likely to be
carried out in relation to the physical works proposed by the Proponent, within spatial
and temporal boundaries which encompass the periods and areas during and within which
the Project may potentially interact with, and have an effect on, components of the
environment. These boundaries will vary with the issues and factors considered, and will
reflect:

= the natural variation of a population or ecological component;
» the timing of sensitive life cycle phases in relation to the scheduling of the Project;
» the time required for an effect to become evident;

= the time required for a population or ecological component to recover from an effect
and return to a pre-effect condition, including the estimated degree of recovery;
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the area affected by the Project and undertakings or activities associated with the
Project; and

the area within which a population or ecological component functions and within
which a Project effect may be felt.

DRAFT Joint Review Panel Agreement - Page 12






I*I Canadian Environmental Agence canadienne

Assessment Agency

Participant Funding Program

d'evaluation environnementale

Official Use Only

Date Received:

Funding for Aboriginal Groups and Peoples File Number:

The Canadian Environmental Assessment Agency provides financial

assistance to Aboriginal Groups and Peoples to participate in major
federal or joint environmental assessment processes. Funding is also
available to assist Aboriginal Groups and Peoples participate in Crown
consultations associated with those environmental assessments.

Step 1. Applicant Information

Name of project undergoing a federal environmental assessment :

Please indicate which phase or phases you are seeking support for. (Check as many boxes as
required, please ensure that it remains consistent with the specified phase of the process eligible for

funding.)
Review Panel
[ ] Early Consultations

*Phases where funding
supports participation in

[ ] Consultations on Joint Panel Agreement or Terms of References the Environmental

Hearings*

NN

Review EIS Guidelines*
Review Environmental Impact Statement (EIS)*

Consultations on Government Response

Assessment Process. All
other phases apply only to
Crown Consultation
related to the EA Process.

Legal name of applicant (for contractual purposes):

Mailing address:

City / Town:

Province:

Postal Code:

Area Code / Telephone number:

C )

Area Code / Fax number:

C )

E-mail address:

Web site address:






Is your organization incorporated? [ | Yes [ ] No
Incorporation No.:

(Note: Applications will not be accepted from unincorporated entities in their own name)

Name and title of contact person for corporation/ organization/ group/ association/ people:

If you represent an unincorporated entity supporting documentation, endorsing you as the entity’s
representative must be attached to this application.

If you represent an Aboriginal group or people, please provide supporting documentation, such as a letter
from the Band Council.

Language of Area Code / Telephone number: Area Code / Fax number:
correspondence (if different) (if different)

[_] English () C )

[ ] French

Business Number (Canada Customs and Revenue Agency):

GST, HST or Rebate number: GST/HST Rebate: %

Aboriginal groups or people who are awarded funding through this program must sign a
contribution agreement with the Government of Canada.

Please provide name(s), title(s) and specimen signature(s) of the person(s) authorized to sign the

following:
Contribution Agreement between the Government of Canada and Recipient
Title Name Specimen Signature

Payment Claims or other Reports submitted to CEAA

Title Name Specimen Signature






The Canadian Environmental Assessment Agency encourages those seeking funding through this
program to investigate other sources of funding.

Have you yet received or will receive any funding relevant to your participation in the consultation
Oor review process?

[ ] No
[] Yes

If yes, please tell us the source and amount of the funding received.

Have you applied for or will you be applying for funds from other sources to support your
participation in the consultation or review process?

[ ] No
[] Yes

If yes, please specify the source of this funding and the amount applied for:

The Canadian Environmental Assessment Agency encourages those applying for funding to
determine if their concerns are shared by other groups or individuals, and to look at the possibility
of making a joint application for funding.

Please describe partnerships developed with other individuals or organizations in preparing this
funding application (i.e. have you combined efforts with other groups that share similar concerns).






Step 2: Description of Proposed Activities

Given the phase(s) for which you are seeking funding (see Step 1), please describe your objectives
for participating in the Environmental Assessment process or Crown Consultation related to the EA
process. This should clearly describe what you want to achieve in each step of the process.

(Note: Your objectives should provide a context for understanding your proposed workplan and
budget.)

A Work Plan of your proposed activities for which you are seeking funding.

Check as many boxes as required, please ensure that it remains consistent with the phase (s) for
which you request funding and your stated objectives.

[ ] Prepare for and participate in Aboriginal Crown consultation meetings associated with the
environmental assessment of major projects.

[ ] Prepare for and participate in scoping and other meetings that may be held to identify issues that
should be considered during the environmental assessment and during Aboriginal Crown
consultations associated with the environmental assessment.

[_] Hold workshop or training to ensure an understanding of the process, science and technical
issues involved with the project and how they might impact our aboriginal rights and titles, and
consequently our way of life.

[ ] Hold meetings to collect local traditional knowledge.
[ ] Hold meetings to share information with Aboriginal Peoples / community members.

[ ] Review relevant documentation to the proposed project.
[ ] Review the draft terms of references and Joint Review Panel Agreement for the EA.

[ ] Review the draft guidelines issued by the review panel outlining the issues to be addressed by the
project proponent in the environmental impact statement.

[ ] Review the environmental impact statement submitted by the project proponent.
[ ] Give information to, or collect information from community members.

[ ] Prepare for and participate in public hearings of the review panel.

[ ] Conduct research and/or prepare submission to Panel.

[] Other (please specify):






Step 3: Funding Requested

Please summarize your request for funding of eligible expenses, using the following table (see part 2
of the guide entitled Participant Funding Program for information on each expense category):

Priority Expense Category Funding Requested
High Professional fees (for experts — see specific $
categories for legal fees and staff salaries)
Staff salaries and benefits* for consultation or $
participation coordinator
Travel expenses $
Honoraria for Elders & Chiefs to attend meetings & | $
functions
Ceremonial offerings $
Administrative & reporting costs $

Other expenses related to local collection/distribution | $
of information

Medium Office supplies / telephone charges $

Rental of office space / meeting rooms (external to $
your current existing facility)

Other staff salaries and benefits* (other than $
consultation or participation coordinator)

Legal fees

Low General media advertising / promotion
Purchase of information material

Other (specify)

TOTAL funding requested from CEAA

&SR A R BB

*Includes up to maximum of 20% in benefits

For each expense, please provide additional information to support your request:

Professional fees (for experts — see specific categories for legal fees and staff salaries):

e For each expert, provide:

> a brief explanation of the individuals’ expertise and the direct relevance of this expertise to the environmental
assessment; and
> per diem rate and number of days, & justification of per diem rate, if necessary.

Example format

Consultant Name Name of Assigned work # of hrs or Per diem Estimated
firm/company related to the EA or days ©) Costs
Crown Consultation






®)

John Doe

ABC Consultants

Review of the EIS

5days

$500/day

$2,500

Travel expenses:

Travel expenses must be reasonable and in accordance with federal government travel directives. Please refer to the
Treasury Board Web site for these directives (www.ths-sct.gc.ca/hr-rh/gtla-vgcl/index_e.asp).

You should explain why you must travel to the event, and, if applicable, why more than one person is needed to
represent the organization. Details should be provided regarding travel mode, accommodations, per diem (meals &
incidentals) and duration.

Example format

Name of Reason for Destination | Transportation & | Accommodation | Per diem of meal | Estimate
traveller travel & duration | Estimated Costs & Estimated allowance & d,Cost
%) Cost ($) Incidentals )
John Doe | To attend Edmonton | Air(est. $600) and | Hotel $150/ngt | $85 per day for 5 | $1675
hearings for 5 days taxi (est. $50).= for 4ngts = days = $425
$650 $600
Honoraria for Elders & Chiefs to attend meetings & functions:
> Includes per diem fees or honoraria for Elders and/or Chiefs
Example format
Name & Title Type of # of hrs or days | Rate of honoraria Estimated
meeting / function ($)per hr or day Costs ($)
John Doe, Community 2days $150/day $300
Community Elder meeting to gather
information

Ceremonial Offerings:
to the offering.

Describe the purpose and its relation to Crown Consultation/EA and list all expenses associated

Administrative & Reporting Costs: Expenses related to bookkeeping, accounting, reporting to the Agency on
deliverables, and interfacing with the Agency on requests for payment.

Other expenses related to local collection/distribution of information*:

Costs of activities related to collecting and/or distributing relevant information to specific local groups, such as
community residents, First Nation members or an organization’s membership.

(% Note: this should include those expenses not covered by existing categories of expenses.)

Office supplies / telephone charges (expenses must be related to the review process):
> small purchases of supplies (i.e. paper, stationary, printer/fax ink cartridges, )
> long distance charges, extra phone line charges, internet charges
> rental of large office equipment (printer, faxes, scanners, laptop and/or desktop computers)
(purchases of equipment would not be considered an eligible expense)

Rental of office space / meeting rooms (external to your current existing facility) :




http://www.tbs-sct.gc.ca/hr-rh/gtla-vgcl/index_e.asp



> no. of hours / days and daily or hourly rental rates
> costs for flip charts / rental of audio-visual equipment
(Note: Identifying a rental charge for using your own facility does not constitute an eligible expense)

Staff salaries: (for consultation or participation coordinator and/or other than consultation or participation
coordinator)
> number of individuals; nature of work; number of hours / days

>  rates of pay (hourly, daily, weekly, or monthly) & benefits (percentage top-up)
Example format

Name of Employee | Duties related to the EAor | #of hrsor Rate of pay Benefits Estimated
Crown Consultation days ©) (% of salary) Costs (3)
John Doe Review of the EIS 5days $250/day 20% $1,500

Added provision: By signing the Certification Form at the end of the application, the applicant confirms that the
requested funds for salaries are designated solely for time the individual dedicates to preparation for and participation in
the EA or in Crown Consultations related to the EA. If the Certification Form is not signed the funding application will
not be considered.

Legal fees:

An explanation of why legal research or representation is important to your participation in the environmental
assessment. For each legal expert: a brief explanation of the individual’s expertise and the direct relevance of this
expertise to the environmental assessment; per diem rate and number of days; justification of per diem rate, if necessary;
and related expenses.

Name of Legal Nature of work and its pertinence | Per diem | Estimated | Rate of pay | Estimated Cost
Expert and firm to the EA or CC process # of days ©) %)
John Doe Provide representation at the $500 5days $500/day $2,500
Panel Hearings

General media advertising / promotion:

Covers advertising for the purpose of publicizing your meetings and activities related to the Crown Consultations and/or
environmental assessment (e.g., posters and newspaper advertisements).

Purchase of information material:

Cover the cost of materials relevant to your participation in the environmental assessment. This material is otherwise not
available free of charge from the proponent, responsible authority, Agency, review panel or other party (e.g., maps,
documents and reports).

Other expenses associated to your proposed activities (please specify):

Expenses needed to support the individual or group’s participation in the environmental assessment may be covered by
the other expenses category.






You may use the space below to respond to the requirements of the budget breakdown. If further space is needed
please feel free to expand the tables and/or space provided.

Professional Fees:

Consultant Name Name of Assigned work # of hrs or Per diem Estimated
firm/company related to the EA or days ©) Costs
Crown Consultation ©)
Travel expenses:
Name of Reason for Destination | Transportation & | Accommodation | Per diem of meal | Estimate
traveller & duration | Estimated Costs & Estimated allowance & d,Cost
% Cost ($) Incidentals )
Honouraria for Elders & Chiefs to attend meetings & functions:
Name & Title Type of #of hrs or days | Rate of honoraria Estimated
meeting / function ($)per hr or day Costs ($)

Ceremonial Offerings:

Administrative & Reporting Costs:

Other expenses related to local collection/distribution of information™:

Office supplies / telephone charges (expenses must be related to the review process):






Rental of office space / meeting rooms (external to current your existing facility) :

Staff salaries: (for consultation or participation coordinator and/or other than consultation or participation

coordinator)

Name of Employee | Duties related to the EAor | # of hrs or Rate of pay Benefits Estimated
Crown Consultation days ©) (% of salary) Costs (3)
Legal fees:
Name of Legal Nature of work and its pertinence | Per diem | Estimated | Rate of pay | Estimated Cost
Expert and firm to the EA or CC process # of days ©) %)

General media advertising / promotion:

Purchase of information material:

Other expenses associated to your proposed activities (please specify):






I*I Canadian Environmental Agence canadienne
Assessment Agency d'evaluation environnementale

Declaration - Amounts Owing in Default to the
Government of Canada.

Note: Completion of this declaration is required only if the amount of funding requested from
CEAA is $20,000 or more.

Instructions:

The information you provide below is collected in accordance with the Treasury Board Policy on
Transfer Payments (pursuant to section 7 of the Financial Administration Act).

Failure to complete this section may result in denial of funding.

Do you, the applicant, owe any amounts that are in default to the Government of Canada under
legislation or contribution agreements? [ ] No[ ] Yes

If yes, please complete the following chart:

Amounts in default owing Nature of the amount in Name of government
default owed department or agency
(taxes, penalties, overpayments)

A B h P
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I*I Canadian Environmental Agence canadienne
Assessment Agency d'evaluation environnementale

Participant Funding Program

Application for Funding: Certification Form

Certification and Consent:

I/we certify that the information I/we have provided in this application is accurate to the best
of my/our knowledge. If a participant funding award is to be made based on this application,
I/we agree that no funding will be payable unless I/we sign the Canadian Environmental
Assessment Agency's standard Contribution Agreement. I/we understand that | was/we were
entitled to review a copy of the Contribution Agreement before signing this Application Form.

I/we consent to the Agency providing a copy of this Application Form and of the Contribution
Agreement (once signed by me/us and by the Agency) to any person that the Agency deems
appropriate in the circumstances. I/we further consent to the Agency making copies of any
written submissions during the environmental assessment process, by me/us or by the
corporation, organization, group or association that I/we represent and to use those copies for
purposes related to the administration of the Canadian Environmental Assessment Act. The
information collected will be subject to the Access to Information Act.

I/we agree that the requested funds to cover salaries of individuals will be designated solely for
time the individual dedicates to participation in the environmental assessment or crown
consultation related to the environmental assessment.

Name Title

Authorized signature Date
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I*I Canadian Environmental Agence canadienne
Assessment Agency d'evaluation environnementale

Consent Form to participate in Participant Funding
Program Surveys

I/we consent to the Agency using the information provided in this Application Form for the
purposes of conducting a survey on the Participant Funding Program. 1/we further consent to
the Agency making copies of the application and to use those copies for purposes related to the
conduct of the survey. The information collected will be subject to the Access to Information

Act.

Name Title

Authorized signature Date
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