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e s

— S e P o

Whenever | ride a ferry through the coastal waters of the Salish Sea between Victoria and
Vancouver, or travel over the Coquihalla and across the prairies and forests of Alberta and B.C.,
the beauty of the environment that | am privileged to live in and share with so many others
overwhelms me. | am humbled by the responsibility we all share to ensure the protection of the
beauty of this country for future generations.

As a member of the Panel reviewing the Trans Mountain Expansion Project (Project) application,
I have listened to Aboriginal groups, individuals, governments, organizations and companies
who have shared their concerns for the protection of the land and waters throughout Alberta
and B.C., and to those who seek better lives for themselves, their families and their communities
through the creation of jobs and economic development. When I reflect on the vast amount of
evidence that has been placed in front of us, both in writing and orally, the implications of the
decisions and recommendations to be made weigh heavily.

As one of three Panel Members assessing this Project, | have considered what would occur if
there was an incident resulting in an oil spill. Together with my fellow Panel Members, | have
done all | can to protect the environment and keep people and communities safe. | have also
considered the opportunities for Canadians from this Project.

This National Energy Board Report (Report) contains the Board's recommendation and
decisions, and the reasons that support them.

David Hamilton
Panel Chair

Trans Mountain Expansion Project 2016



We are the three Board Members - David Hamilton, Phil Davies and Alison Scott - assigned to oversee the review of
this application on behalf of the National Energy Board (also referred to as the Board or the NEB).

This has been a long and demanding process for everyone involved. We recognize the dedication that has been
required to participate. We have heard, and understand, the concerns that some participants have expressed, and
appreciate their efforts to provide meaningful input.

We have heard from participants orally, and we have reviewed tens of thousands of pages of evidence,

including answers to questions about evidence. During the course of this hearing, we heard from many of the
1,600 participants on what mattered to them. We heard their passionate and personal stories, many opposing and
some supporting the Project.

We have reviewed and considered the opinions about the Project’s impacts on the economy, the environment,
Aboriginal traditional use of lands and waters, and the social fabric of communities and Canada. We heard that
some people are fearful for the safety of their children and communities in the event of an oil spill. We heard about
the deep-felt worry that the water will be contaminated, affecting drinking water, fish and animals. We heard
concerns that people will be unable to use and enjoy the land and air because of possible spills and air emissions.
We also heard from companies, unions, Aboriginal groups and organizations representing working people who said
the Project would provide jobs and economic opportunities.

We acknowledge the contribution of our expert staff of highly skilled professionals, including engineers, emergency
response specialists, environmental specialists, economists, financial analysts, safety specialists, social scientists
and legal counsel who assisted in the review and analysis of the application, including the proposed plans

and systems.

Finally, we acknowledge all that we have heard and read. The input we received from participants aided us greatly as
we wrestled with the important question of whether this Project is in the public interest of Canadians. The following
Report reflects our reasons and recommendations based on the evidentiary record and this input.

Our recommendation report - a roadmap for readers

The opening chapters of our Report provide an overview of the Project and our hearing process. The chapters
contain a summary of our mandate and how we made our public interest determination, and then provides our
Recommendation to the Governor in Council.

The technical analysis and considerations start in Chapter 4. All of the evidence filed on the Board's public registry
for this hearing' or provided orally by Aboriginal groups was assessed in detail by the Panel and the Board's expert
technical staff. This included all filed evidence, responses to information requests, oral traditional evidence and
letters of comment. Not all of this evidence could be referenced in our Report but we carefully considered all of it.
In instances where a number of intervenors made the same or similar points, we have not attempted to list all such
intervenors in the Report.

We have endeavoured to include cross-references within the Report chapters and sections when a topic is dealt
with in more than one chapter or section. Where we use acronyms, these are defined when they first appear in
each chapter.

1  All of the documents filed in this hearing (listed in chronological order under those that filed the document) can be found at the following location
on our website (navigating from our homepage): View Regulatory Documents > Facilities > Oil > Trans Mountain Pipeline ULC > 2013 Applications >
2013-12-16 - Application for Trans Mountain Expansion Project (OH-001-2014).
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Summary of Recommendation

Canadian public interest

The National Energy Board (NEB or Board) finds that the Trans Mountain Expansion Project (Project) is in Canada'’s
public interest, and recommends the Governor in Council (GIC) approve the Project and direct the Board to issue the
necessary Certificate of Public Convenience and Necessity (CPCN) and amended CPCNs. Should the GIC approve
the Project, the associated regulatory instruments (Instruments) issued by the Board would come into effect.

Should the GIC approve the Project, the Board considers it necessary that the CPCNs and Instruments be subject
to 157 conditions.? These conditions would address issues such as safety, protection of the environment and other
considerations that are identified throughout this NEB Report.

To set the context for its recommendation, the overarching consideration for the Board's public interest
determination was: can this Project be constructed, operated and maintained in a safe manner. The Board found the
Project would meet this threshold.

While this initial consideration was fundamental to the Board's determination, a finding that a pipeline can be
constructed, operated and maintained in a safe manner does not mean it is necessarily in the public interest -

there are other considerations that the Board must weigh in coming to its public interest determination, as discussed
below. However, the analysis would go no further if this fundamental question were to be answered in the negative;
an unsafe pipeline can never be in the public interest.

If constructed, the Project would approximately triple the capacity of the Trans Mountain Pipeline system in Western
Canada. Together, the current and expanded pipeline would ship oil from Edmonton, Alberta, to Burnaby, British
Columbia. At that point, oil would be loaded on to tankers at the Westridge Marine Terminal (WMT) for export to
Washington State, California and Asia.

A full description of the Project is provided in Chapter 1 of the NEB Report, but it is important to note that
marine shipping beyond the WMT is not part of the Project and is not within the Board's regulatory jurisdiction.
Other governmental departments and agencies are charged with those responsibilities.

Environmental assessment

The Board completed a comprehensive environmental assessment of the Project in accordance with its authority
under the National Energy Board Act (NEB Act) and the Canadian Environmental Assessment Act, 2012 (CEAA 2012).
Although marine shipping is not regulated by the Board, as part of its overall public interest determination under the
NEB Act, the Board considered the potential environmental and socio-economic effects of Project-related marine
shipping. This included the potential effects of accidents or malfunctions.

2 Conditions are found in the NEB Report, Appendix 3.
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Over 85 per cent of the pipeline route for the Project parallels existing disturbances, including the right-of-way
for Trans Mountain's existing pipeline. This is important as it reduces the requirements for new right-of-way
disturbance, minimizes the potential impacts of construction, and reduces effects on nearby residents and
communities. While much of the route parallels existing disturbances, this is not always the case in urban areas.

With the implementation of Trans Mountain's environmental protection procedures and mitigation, and the
Board's recommended conditions, pursuant to its authority under the CEAA 2012, the Board finds that the

Project is not likely to cause significant adverse environmental effects. However, effects from the operation of
Project-related marine vessels would contribute to the total cumulative effects on the Southern resident killer
whales, and would further impede the recovery of the Southern resident killer whale population, an endangered
species that lives in the Salish Sea. Therefore, pursuant to its authority under the NEB Act, the Board finds that the
operation of Project-related marine vessels is likely to result in significant adverse effects to the Southern resident
killer whale, and that it is likely to result in significant adverse effects on Aboriginal cultural uses associated with
these marine mammals.

The Board is mindful that Project-related marine vessels would follow an established shipping route that currently
has high volumes of vessel traffic and that, even if the Project does not proceed, the intensity of commercial and
recreational traffic along the shipping route is predicted to increase in the future. The Board is encouraged by current
initiatives being undertaken by Trans Mountain, Fisheries and Oceans Canada, and other organizations to support
the recovery of the Southern resident killer whales.

The Board also considered greenhouse gas emissions from the Project and from Project-related marine vessel
traffic. The Board would impose a condition requiring Trans Mountain to develop an offset plan for the Project’s
construction-related greenhouse gas emissions. The intent of the offset plan would be to confirm that there are no
net greenhouse gas emissions from the Project construction.

The Board also took into consideration the likelihood and potential consequence of a spill from the Project or from
a Project-related tanker. The Board found that while the consequences of large spills could be high, the likelihood
of such events occurring would be very low given the extent of the mitigation and safety measures that would

be implemented.

Aboriginal interests

The Board's process is designed to be thorough and accessible to Aboriginal groups so that they may make their
concerns known to the Board on potential impacts on their interests, and have those concerns considered and
addressed. The Board interprets its responsibilities under the NEB Act in a manner that is consistent with the
Constitution Act, 1982, including section 35(1), which recognizes and affirms the existing Aboriginal and treaty rights
of Aboriginal peoples.

Having considered all the evidence submitted in this proceeding, the consultation undertaken with Aboriginal
groups, the impacts on Aboriginal interests, the proposed mitigation measures, including conditions to minimize
adverse impacts on Aboriginal interests, and Trans Mountain's commitments to and Board-imposed requirements
for ongoing consultation, the Board is satisfied that its recommendation and decisions with respect to the Project are
consistent with section 35(1) of the Constitution Act, 1982.

The Government of Canada has stated that there will be additional consultation following the issuance
of this Report.

Should the Project proceed, the Board would impose conditions requiring Trans Mountain to continue its
consultation with potentially affected Aboriginal groups throughout the life of the Project. Those conditions would
require Trans Mountain to report to the Board on its consultation with Aboriginal groups during construction and
through the first five years of operations, among other things. This consultation would include the development of a
number of plans related to environmental protection and emergency response programs.

Weighing Project-related benefits and residual burdens

The following two tables summarize the key benefits and residual burdens of the Project and Project-related marine
shipping. Each table indicates whether a benefit or burden would apply locally (e.g., within the immediate vicinity of
the Project such as a municipality along the route), regionally or nationally.

The Board finds that the benefits associated with the Trans Mountain Expansion Project, taken as a whole,
are considerable.
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Benefits
associated with:

Market
diversification

Jobs

Competition
among pipelines

Spending
on pipeline
materials

Community
Benefit Program

Enhanced
marine spill
response

Capacity
development

Government
revenues

Brief description

The Board finds there would be a considerable benefit gained by
providing Canadian shippers with more flexible and diverse markets, the
ability to manage risk associated with competing in multiple markets, the
ability to manage development and operational risk, and a likely reduction
of discounts to Canadian crude.

The Board finds a considerable benefit in the form of jobs created
across Canada:

= Pipeline construction - 400-600 workers per spread
* Tank construction - between 60 and 370 workers
* Westridge Marine Terminal construction - 95 workers

* Over the first 20 years of operation - 443 jobs/year
(313 in B.C., with remainder in AB)

The Board finds a considerable benefit would be gained from the increase
in flexibility and optionality for those producers looking to get their
product to markets, and that all western Canadian producers are likely

to benefit from the Project in the longer term, through greater customer
choice and efficiencies gained through competition among pipelines.

The Board finds there would be a considerable benefit to local and
regional economies from the direct spending on pipeline materials in
Canada and spending within the regions where the Project is located.

The Board finds a modest benefit to local communities and the
environment along the Project from the establishment of a Community
Benefit Program, including:

. local emergency management capacity enhancements;

. improvements to community parks and infrastructure;

. support for events and educational programs; and

. Environment Stewardship Program.

The Board finds there would be a modest benefit from the enhanced
marine spill response planning for and capacity to respond to spills from

vessels not associated with the Project (e.g., fuel spills from container
ships and cruise ships).

The Board finds that a modest benefit from local economic and
educational opportunities, and the development of capacity of local and
Aboriginal individuals, communities and businesses.

The Board finds that direct Project expenditures will likely result in
considerable revenues to various levels of government.

Type of
impact

Regional

National

Local
Regional

National

Regional

National

Local

Regional

Local

Regional

Local

Regional

Local

Regional

Local
Regional

National

Report
chapter(s)

12

N

12

n

10

n

14

n

1

A number of concerns are identified in this NEB Report. Many of the issues underlying these concerns can be
mitigated, and the Board assessed and weighed the likely success of potential mitigation options in reaching

its recommendation. Other mitigation would be found in the commitments from Trans Mountain and through
conditions that the Board would attach to the new CPCN, amended CPCNs and Instruments. Nevertheless, some
impacts or residual burdens remain, and they must be considered and weighed in the Board's recommendation
under Part Il of the NEB Act.
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Burdens associated with:

Southern resident
killer whales

Aboriginal cultural use
associated with Southern
resident killer whales

Marine greenhouse
gas emissions

Municipal
development plans

Aboriginal groups' ability
to use the land and water
during construction

and operation

Landowners' and land users’

ability to use the land and
water during construction
and operation

Project spill (i.e., from
pipeline, tank terminals,
pump stations, or

Westridge Marine Terminal)

Spill from a Project-related
tanker

National Energy Board

Brief description

The Board finds that the operation of Project-related marine vessels
would likely result in significant adverse effects to the Southern resident
killer whale. Although the effects from Project-related marine vessels on
the Southern resident killer whale would be a small fraction of the total
cumulative effects, the Board recognizes that the increase in Project-
related marine vessels would further contribute to cumulative effects that

are already jeopardizing the recovery of the Southern resident killer whale.

The Board finds that that the operation of Project-related marine vessels
would likely result in significant adverse effects on Aboriginal cultural use
associated with Southern resident killer whales. The Board acknowledges
concerns raised by a number of Aboriginal groups about the social and
cultural effects that would result from impacts of Project-related marine
shipping on the Southern resident killer whale.

The Board finds that greenhouse gas emissions from Project-related
marine vessels would likely be significant. Given that there are no
regulatory reporting thresholds or specific requirements for marine
greenhouse gas emissions in Canada, and that the modelled emissions
would result in measurable per cent increases, the magnitude of these
emissions is high. While the Board understands that emissions from
Project-related marine vessels would be a small percentage relative to
Canadian greenhouse gas emissions, the Board finds the greenhouse gas
emissions from Project-related marine vessels are likely to be significant.

The Board finds that the Project may pose a modest burden on
municipalities with respect to potentially constraining future plans for
municipal development. There is the potential for reduced flexibility
and/ or additional municipal time constraints with respect to planned or
possible future municipal projects that may be impacted by the Project.

The Board finds that there would be modest burdens sustained by
Aboriginal groups as their ability to use the lands, waters and resources
for traditional purposes would be temporarily impacted by construction
and routine maintenance activities, and that some opportunities for
certain activities such as harvesting or accessing sites or areas of
traditional use would be temporarily interrupted. For activities directly
affected by the WMT, the Board finds that these effects would persist
for the operational life of the Project, as traditional activities would not
occur within the expanded water lease boundaries. The Board finds that
while the effects would be long term in duration, they would be reversible
in the long term and would be confined to the water lease boundary

for the WMT.

The Board finds that there would be modest burdens sustained by
landowners and land users as their ability to use the land and water
would be affected by construction and routine maintenance activities
during operations. Construction and routine maintenance activities will
cause temporary, limited effects on recreational and commercial hunting,
fishing, agricultural practices and access to property, and will cause
nuisance disturbance, such as noise.

The Board finds that there is a very low probability of a Project spill

(i.e., from pipeline, tank terminals, pump stations, or WMT that may
result in a significant effect (high consequence). The Board finds this level
of risk to be acceptable.

The Board finds that there is a very low probability of a marine spill
from a Project-related tanker that may result in a significant effect Chigh
consequence). The Board finds this level of risk to be acceptable.

Type of
impact

Local
Regional

National

Local

Regional

Regional

National

Local

Local

Local

Local

Regional

Local

Regional

Report
chapter(s)

14

14

14
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The task of balancing Project-related benefits versus residual burdens was difficult. Many of the benefits would be
national or regional in scope, fewer strictly local. With respect to the residual burdens, the reverse would be true:
local and regional communities would shoulder the larger share.

In weighing the benefits and residual burdens, the Board placed significant weight on the economic benefits of the
Project, many of which would be realized throughout Canada, particularly in British Columbia, Alberta, Ontario
and Quebec. This national perspective was critical in the Board's finding the Project would be in the Canadian
public interest.

Board-imposed conditions

Trans Mountain formally committed to specific measures to mitigate Project-related risks and, should the GIC
approve the Project, the Board would attach 157 conditions to the CPCNs and Instruments that cover a wide range of
matters, including:

* safety and integrity of the pipeline;

* emergency preparedness and response;

* protection of the environment;

* ongoing consultation with those affected, including Aboriginal communities;
*  socio-economic matters;

« affirmation of commercial support for the Project prior to construction; and

* financial responsibility.

Lifecycle regulation

When Trans Mountain filed its Project application, it commenced an initial phase of the Project’s regulatory lifecycle.
While the Board made a finding that Trans Mountain’s application was complete, the Project application was not at
the detailed engineering phase that leads to the final design. This was of concern to a number of participants who
felt that the Board lacked critical information on which to found its Recommendation.

At this early stage in the regulatory lifecycle, the Board does not require final information about every technical
detail. Rather, the information available to the Board must be sufficient to allow it to make a recommendation to the
GIC that the Project is or is not in the public interest, and adequate to allow the Board to craft conditions that would
attach to the CPCNs and Instruments should the GIC approve the Project.

If the GIC directs the Board to issue the CPCNs, before Trans Mountain may begin construction, it would first have to
satisfy the Board that it has complied with a number of specific conditions and, once constructed, Project operations
could not commence until Trans Mountain met a number of additional conditions.

After operations commence, Trans Mountain would be subject to the continuing regulatory oversight of the NEB
throughout the lifecycle of the Project. Trans Mountain would be accountable for meeting the Board's requirements
that the Project be operated and maintained to ensure safety, and protect people, communities and the environment.

Recommendation

The Board finds that the Project is in Canada'’s public interest, and recommends the GIC approve the Project
and direct the Board to issue the necessary CPCN and amended CPCNs. Should the GIC approve the Project, the
associated Instruments issued by the Board would come into effect.

il T A

D. Hamilton P. Davies A. Scott
Presiding Member Member Member
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The Board'’s review of the
Trans Mountain Expansion Project

1.1

The Application

1.1.1 The Project

On 16 December 2013, Trans Mountain Pipeline ULC (Trans Mountain) submitted an application
(Application) to the National Energy Board (NEB or Board) for a Certificate of Public Convenience and
Necessity (CPCN) and other requested relief to construct and operate the Trans Mountain Expansion
Project (Project).

In its Application, Trans Mountain said that it had received many requests from its shippers over the past
few years to increase the capacity of the existing Trans Mountain Pipeline (TMPL) system. This pipeline is
currently the only major pipeline route for Western Canadian producers who want to ship oil to the west
coast of Canada. The pipeline ships oil from Edmonton, AB to Burnaby, B.C. At that point, oil is loaded onto
tankers at the Westridge Marine Terminal (WMT) for Pacific Rim destinations, such as Washington State,
California, and Asia.

The Project would result in the looping (or twinning) of the existing 1147 km TMPL system between
Edmonton and Burnaby with about 987 km of new buried pipeline. Most of the existing pipeline, along with
two reactivated pipeline segments, would become Line 1. The proposed new pipeline segments, along with
two currently active pipeline segments, would become Line 2, as shown below in Figure 1.

Trans Mountain Expansion Project 2016 1



Figure 1: Project map
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The Project would increase the capacity of the existing TMPL system from 47 690 m3/d (300,000 bbl/d)
to 141500 m3/d (890,000 bbl/d) of crude petroleum and refined products.

Currently, Panamax tankers (less than 75,000 metric tonnes deadweight tonnage (DWT)) and Aframax
tankers (75,000 to 120,000 metric tonnes DWT) call at the WMT. The existing WMT typically loads
five tankers per month. The proposed expanded system associated with the Project would increase

the WMT's loads to approximately 34 Aframax class vessels per month, with actual demand driven

by market conditions.

Additional technical details about the Project can be found in Appendix 4.

11.2 Informing and engaging the public

Participation by those members of the public who are either directly affected or have relevant information
or expertise is one means of identifying potential and real impacts of a project. The Board required

Trans Mountain to contact anyone who lives, works or uses land and resources along the proposed pipeline
route. The Board also took a number of steps, beginning before the Application was received, to ensure
that those who could be potentially affected by the Project were aware of it and knew how they could

get involved in the review (see Appendix 5). Full details of the application to participate notification are
contained in the Board's letter to Trans Mountain, dated 31 December 2013.

It is not unusual for hearing participants to be unfamiliar with how the NEB carries out its reviews.
For a major project such as this one, the Board assigns a Process Advisory Team to help participants
understand the hearing process and decide how best to participate.

National Energy Board



113 Identifying affected people and experts for involvement in the hearing
The National Energy Board Act (NEB Act), section 55.2 states:

On an application for a certificate, the Board shall consider the representations of any
person who, in the Board's opinion, is directly affected by the granting or refusing of the
application, and it may consider the representations of any person who, in its opinion,
has relevant information or expertise.

The Board decides for each hearing whether to grant participation rights to any person and, if granted,

the appropriate method of participation. In addition, if it is the Board's opinion that a person has relevant
information or expertise about the environmental assessment required under the Canadian Environmental
Assessment Act, 2012 (CEAA 2012), the Board must provide that person with an opportunity to participate.
Full details of the Board's ruling on participation are found in the Board's ruling of 2 April 2014.

The Board recognizes that good decisions and recommendations consider the thoughts, views and opinions
of directly affected people and those with a broad range of relevant information or expertise. Participants
for this Project’s hearing could apply to:

* write a letter of comment (commenter); or
* become an intervenor.

A letter of comment gives the writer an opportunity to express his/her knowledge, views or concerns about
a project. These letters are considered evidence in the proceeding. People who wrote letters of comment in
this hearing could not ask questions about other participants’ evidence or make final argument, nor were
they asked questions about their letters.

Intervenors could file evidence, submit notices of motion, and ask questions of Trans Mountain and
other intervenors. They also had the opportunity to provide final written and oral argument. The Board,
Trans Mountain and other intervenors could also ask them questions about their evidence.

Full details about participation in the hearing are set out in the Board's Hearing Order OH-001-2014,
dated 2 April 2014. Additional rules regarding hearing participation are contained in National Energy Board
Rules of Practice and Procedure, 1995.

More details about the process and participation are provided in the hearing timeline in Appendix 5.

114 Providing financial assistance

Public participation is an important element of an open and balanced regulatory process. To facilitate
public involvement, the NEB is responsible for a Participant Funding Program (PFP), a transfer payment
program independent from the regulatory review process. The objective of the PFP is to provide funding
to facilitate the participation of Aboriginal groups, landowners, individuals and groups, associations and
not-for-profit organizations.

On 22 July 2013, the NEB announced it would make $1.5 million available to eligible intervenors to
participate in the Trans Mountain Expansion Project hearing. Some intervenors raised concerns that the
PFP process took too long and given the large number of intervenors requesting funding, the level of funding
was not sufficient. While the decisions on who received participant funding, how much, and the timing of
those decisions were entirely separate from the regulatory hearing process, the Board notes the funding
envelope was increased to $3 million on 16 July 2014. There was also special participant funding offered in
September 2015 for up to $10,000 per applicant to cover eligible replacement evidence. In total, the PFP
offered funding valued at $3,085,370 to 72 eligible intervenors; 79 per cent of this funding was offered to
Aboriginal groups.

Awards are announced in the Participant Funding Report on the NEB website. For more information about
the PFP or to see the Participant Funding Report, go to http://www.neb-one.gc.ca/pfp.
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1.2  The hearing process

Public hearing processes are designed individually and independently by the Board based on the specific
circumstances of the application. Each process is designed to provide for a fair hearing. Through the Board's Rules
of Practice and Procedure, 1995 and the Filing Manual, the Board provides specific details about what information is
required to be filed in regard to any application to build and operate a new pipeline.® The List of Issues (Appendix 1)
provides an outline of the issues that would be considered by the Board during the hearing.

For the Board's review of the Project application, the hearing had significant written processes as well as oral
components. With the exception of oral traditional evidence described below, evidence was presented in writing,
and testing of that evidence was carried out through written questions, known as Information Requests (IRs).
Intervenors submitted over 15,000 questions to Trans Mountain over two major rounds of IRs. Hundreds of

other questions were asked in six additional rounds of IRs on specific evidence. If an intervenor believed that
Trans Mountain provided inadequate responses to its questions, it could ask the Board to compel Trans Mountain
to provide a more complete response. Trans Mountain could do the same in respect of IRs it posed to intervenors
on their evidence. There was also written questioning on various additional evidence, including supplemental,
replacement, late and Trans Mountain's reply evidence.

The Board decided, in its discretion in determining its hearing procedure, to allow testing of evidence by IRs and
determined that there would not be cross examination in this hearing. The Board decided that, in the circumstances
of this hearing where there were 400 intervenors and legislated time limits, and taking into consideration the
technical nature of the information to be examined, it was appropriate to test the evidence through written
processes. In the final analysis, the written evidence submitted was subjected to extensive written questioning by up
to 400 participants and the Board.* The Board is satisfied that the evidence was appropriately tested in its written
process and that its hearing was fair for all parties and met natural justice requirements. Comments about process
provided in this hearing will be passed on for the consideration of future Board panels.

With the participation of approximately 400 intervenors and 1,250 commenters, the Board received evidence from
those with first-hand knowledge and understanding about the specific circumstances along the corridor. This is why
holding the public hearing was so valuable to the Board.

Over 1,600 participants in the hearing, including Aboriginal people, businesses, communities, landowners,
individuals and non-government and government organizations, had the opportunity to provide evidence about
specific considerations that the Board took into account when coming to its recommendation. While not all those
who were granted participation status participated in the hearing, many did participate in some or all hearing steps.

The Board's recommendation is founded upon the evidentiary record built through the oral and written parts of the
hearing that formed the basis for the Board's deliberations.

1.2.1 Gathering oral Aboriginal traditional evidence

Aboriginal people in the Project area have a long relationship and connection with the land, water

and resources. The Board recognizes that Aboriginal traditional knowledge can help provide relevant
information, including historical information, which may otherwise be unavailable. This information can also
help identify potential environmental effects, strengthen mitigation measures, and lead to better-informed
decision-making.

The Board wants to provide opportunities for Aboriginal people to share their traditional knowledge in a
way that is both meaningful to them and valuable for the Board's deliberations. The Board recognizes that
Aboriginal people have an oral tradition for sharing stories, lessons and knowledge from generation to
generation. This information cannot always be shared adequately in writing.

In this hearing, the Board asked participating Aboriginal groups to let the Board know if they wanted to
present oral traditional evidence. The Board received notices of intent from 49 groups and individuals.
Originally, the Board intended to hear this oral evidence in August and September 2014. The Board later
amended its hearing schedule in response to the input received from a number of Aboriginal groups who
expressed concerns that the proposed schedule would interfere with the sockeye salmon harvest. As a

3 Theterm “pipeline” is defined in section 2 of the NEB Act.

4  The Board's 7 May 2014 Ruling No. 14 dealt with a notice of motion to include oral cross examination of witnesses. (Appendix 7 provides an overview
of the notices of motions that were filed.)
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result, the Board held sessions in Edmonton, AB, in September; Chilliwack, B.C., in October; Kamloops and
Victoria, B.C., in November 2014; and Calgary, AB, in January 2015.

Aboriginal intervenors were able to file written evidence in addition to their oral traditional evidence. Other
intervenors, Trans Mountain or the Board could ask questions about the oral traditional evidence. Each
Aboriginal group could then decide whether they would respond to any questions orally, in writing, or both.

1.2.2 Responding to participants

As part of the hearing process, the Board provided participants with guidance on how they could ask the
Board to do something, such as change or modify a particular deadline. This is known as filing a notice of
motion. Depending on the nature of the request and the circumstances surrounding it, the Board had the
option of providing an opportunity for Trans Mountain and intervenors to comment on a notice of motion.
The Board issued rulings on approximately 291 motions and review applications. The motions focused on,
among other things:

* requests to extend deadlines and/or the statutory time limits;

* therelease of emergency response plans;

* allegations of apprehension of bias of Panel Members;

* requests to file late evidence;

* calls to include oral cross examination in the hearing process;

*  constitutional questions; and

* challenges to the limitations on public access during the oral hearing.
In the case of each of these notices of motion, the Board provided rulings, including reasons. Appendix 7
provides an overview of the notices of motions throughout the hearing.
1.2.3 Other relief requested and Board rulings

As part of closing argument, a number of intervenors made requests for relief other than requests that
specifically addressed the intervenors’ positions on the recommendation that the Board ought to make to
the Governor in Council (GIC).

In some cases, these requests were presented as alternative requests to the intervenor's primary request
that the Board recommend denial of the Project application. In other cases, the relief was advanced as the
intervenor's primary position. Trans Mountain also made a request for other relief in its reply evidence and
in its closing argument.

The Board has addressed other relief requested in Appendix 7.

1.24 Issues outside of the Board's regulatory oversight

The Board is an administrative tribunal created by Parliament under the NEB Act. The NEB Act lays out in
detail what must be considered, and the extent of the Board's authority is set out in its governing legislation,
including the NEB Act and the CEAA, 2012.

When the Board established the List of Issues to be considered in this hearing, it included Issue 5:

The potential environmental and socio-economic effects of marine shipping activities
that would result from the proposed Project, including the potential effects of accidents
or malfunctions that may occur.

The Board stated that this would be considered under the NEB Act.> On 10 September 2013, the Board
issued specific filing requirements® related to the environmental and socio-economic effects assessment
of increased marine shipping that Trans Mountain should consider in its application to the Board.

NEB letter of 2 April 2014, Trans Mountain Expansion Project, Factors and Scope of Factors for the Environmental Assessment pursuant to
the CEAA 2012 (Scoping Document).

This document is titled: Filing Requirements Related to the Potential Environmental and Socio-Economic Effects of Increased Marine Shipping
Activities, Trans Mountain Expansion Project.
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In the Board's overall public interest recommendation under the NEB Act, the Board took into consideration
its findings on Issue 5.

The Board found that increased marine shipping to and from the WMT was not part of the Project for the
purposes of the CEAA 2012. However, the Board indicated that it would consider the potential effects of
these shipping activities, and any associated accidents or malfunctions that may occur, under the NEB Act.
To the extent that there is potential for the effects of the increased marine shipping to interact with the
environmental effects of the Project as defined in the CEAA 2012, the Board indicated it would consider
those effects under the cumulative effects portion of its CEAA 2012 environmental assessment.

Regardless of whether the Board's environmental assessment falls under the NEB Act or the CEAA 2012,
the Board provides one comprehensive environmental assessment that covers all regulatory requirements.

The Board's regulatory oversight of the Project, as well as the scope of its assessment of the Project under
the CEAA 2012, reaches from Edmonton to Burnaby, up to and including the WMT.” Marine vessel traffic
is regulated by government agencies, such as Transport Canada, Port Metro Vancouver, Pacific Pilotage
Authority and the Canadian Coast Guard, under a broad and detailed regulatory framework. All of these
agencies participated in the Board's hearing process. As the Board does not have regulatory oversight of
marine vessel traffic, any changes to the existing regime would be the responsibility of those competent
authorities. However, the Board did consider the potential environmental and socio-economic effects of
Project-related tanker traffic, including the potential effects of accidents or malfunctions that may occur in
coming to its public interest determination under the NEB Act.?

Some participants said that the Board should consider upstream and downstream effects of the Project.
However, in the circumstances of this hearing, as explained in detail in Ruling No. 25, the Board did not
consider upstream and downstream effects, including those of greenhouse gas emissions. In Ruling No. 25,
the Board found that no particular upstream development is dependent on the Project. The Board also found
that it did not consider there was a necessary connection between the Project and upstream production or
downstream uses.

More information on the exclusion of certain issues from the review process is found in Ruling No. 25, and in
Chapter 10, section 10.1, as well as Chapter 14 of this Report.

1.2.5 Modifying the hearing schedule

The NEB Act, section 52(4) sets a 15-month time limit starting when the Board decides an application

is complete to when the Board submits its report to the GIC. This may be extended under particular
circumstances specified in the Act. On 2 April 2014, the Board found the Trans Mountain Expansion Project
application complete and issued the OH-001-2014 Hearing Order.

In June 2014, Trans Mountain advised that its preferred corridor for the delivery lines to the
Westridge Marine Terminal would run through Burnaby Mountain instead of around it as described in
the original Application.

The new proposed pipeline corridor included two possible construction options through Burnaby Mountain;
a horizontal directional drill and a tunnel. Trans Mountain retained the original route around the mountain
as an alternative corridor.

In order for the Board and hearing participants to assess the new preferred pipeline corridor, the Board
needed more information from the company, and this required more time. The Board, with the approval
of the NEB Chair, announced an excluded period that ran from 11 July 2014 until 3 February 2015.

The excluded period was not counted in the 15-month time limit that the Board had to make its
recommendation to the GIC.

This excluded period provided time for hearing participants and the Board to review the new evidence,
once filed, and test it through IRs. The time limit for the Board to issue its Report to the GIC was revised to
25 January 2016, more than six months later than the original date of 2 July 2015.

As Trans Mountain's preferred pipeline corridor through Burnaby had now changed, the Board opened
a second “application to participate” process for those who might have been directly affected by,

7 Chapter 9 discusses potential spills from the Westridge Marine Terminal.

8 "Factors and Scope of the Factors for the Environmental Assessment pursuant to the Canadian Environmental Assessment Act, 2012", 2 April 2014.
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or might have had relevant information or expertise on, the new preferred corridor. This process ran from
8 to 24 September 2014 (as illustrated in the hearing timeline at Appendix 5).

On 21 August 2015, the Board announced, on its own volition, that it was striking Trans Mountain's filed
evidence that was prepared by or under the direction of Mr. Steven J. Kelly. This action was taken to ensure
the integrity of the hearing. The stricken evidence addressed, among other things, the issue of oil market
supply and demand.

On 18 September 2015, the Board, with the approval of the NEB Chair, announced a second excluded period
so that it could acquire information from Trans Mountain and intervenors in relation to the issues previously
addressed by the stricken evidence. As a result of this second excluded period, the legislated time limit for
the Board to issue its Report to the GIC was extended to 20 May 2016.

The updated hearing timeline is provided in Appendix 5.

1.3  The Project application stage - codes, commitments and conditions

Trans Mountain's Application was filed while the Project was at an initial phase of the regulatory lifecycle, as is
typical of applications under section 52 of the NEB Act. As set out in the Board's Filing Manual, the Board requires a
broad range of information when a section 52 application is filed. At the end of the hearing, the level of information
available to the Board must be sufficient to allow it to make a recommendation to the GIC that the Project is or is
not in the public interest. There also must be sufficient information to allow the Board to draft conditions that would
attach to any new and amended CPCNs, and other associated regulatory instruments (Instruments), should the
Project be approved by the GIC.

The Board does not require final information about every technical detail during the application stage of the
regulatory process. For example, much of the information filed with respect to the engineering design would be at
the conceptual or preliminary level.® Site-specific engineering information would not be filed with the Board until
after the detailed routing is confirmed, which would be one of the next steps in the regulatory process should the
Project be approved. Completion of the detailed design of the project, as well as subsequent construction and
operations, would have to comply with:

* the NEB Act, regulations, including the National Energy Board Onshore Pipeline Regulations (OPR), referenced
standards and applicable codes;

* the company's conceptual design presented, and commitments made in the Application and hearing
proceedings; and

*  conditions which the Board considers necessary.

The Board may impose conditions requiring a company to submit detailed information for review (and in some
cases, for approval) by the Board before the company is permitted to begin construction. Further information,
such as pressure testing results, could be required in future leave to open applications before a company would
be permitted to begin pipeline operations. In compliance with the OPR, a company is also required to fully develop
an emergency response plan prior to beginning operations. In some cases, the Board has imposed conditions

with specific requirements for the development, content and filing of the emergency response plan (see Table 1).
This would be filed and fully assessed at a condition compliance stage once detailed routing is known. Because
the detailed routing information is necessary to perform this assessment, it would be premature to require a fully
detailed emergency response plan to be filed at the time of the project application.

While the project application stage is important, as set out in Chapter 3, there are further detailed plans, studies and
specifications that are required before the project can proceed. Some of these are subject to future Board approval,
and others are filed with the Board for information, disclosure, and/or future compliance enforcement purposes.

The Board's recommendation on the project application is not a final determination of all issues. While some hearing
participants requested the final detailed engineering or emergency response plans, the Board does not require
further detailed information and final plans at this stage of the regulatory lifecycle.

To set the context for its reasons for recommendation, the Board finds it helpful to identify the fundamental
consideration used in reaching any section 52 determination. The overarching consideration for the Board's public

9 Pipeline projects generally follow a three phase design process consisting of a conceptual phase, a preliminary engineering phase, and a detailed
engineering phase leading to final design.
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interest determination at the application stage is: can this pipeline be constructed, operated and maintained in a
safe manner. The Board found this to be the case. While this initial consideration is fundamental, a finding that a
pipeline could be constructed, operated and maintained in a safe manner does not mean a pipeline is necessarily in
the public interest as there are other considerations that the Board must weigh, as discussed below. However, the
analysis would go no further if the answer to this fundamental question were answered in the negative, as an unsafe
pipeline can never be in the public interest.

1.3.1 Safety

The Board's regulations focus on results and there are NEB requirements that companies must follow in
order to design, construct and operate their pipelines safely. These requirements cover everything from the
selection of materials used to build a pipeline to the processes, controls, manuals and programs designed
to manage risk and mitigate potential consequences during construction and operation. The Board requires
NEB-regulated pipeline companies to consider thoroughly all of the hazards and potential hazards that

are associated with their pipeline systems, and demonstrate to the Board that the appropriate safety and
risk management plans and measures are in place. The Board provides considerable regulatory oversight
throughout the pipeline lifecycle to verify that companies comply with regulatory requirement, and
adequately and effectively anticipate, prevent, manage and mitigate risks to people and the environment.

1.3.2 Project-specific commitments and conditions

The Board considered the Project and associated risks in the context of the Board's stringent regulatory
requirements, Trans Mountain’s Application and the commitments Trans Mountain made during the
hearing. The Board also considered the information from participants in the proceeding, including
information about community-specific and environment-specific circumstances along the corridor.

The Board found that in addition to existing regulations, codes and standards, and Trans Mountain’s
commitments, Project-specific conditions would be required to mitigate residual effects posed by the
Project and to make sure the Project is designed, constructed and operated safely, and in a manner that
protects the environment (see conditions in Appendix 3). For example, evidence provided by the Grasslands
Conservation Council of British Columbia led to the inclusion of conditions about grassland protection and
management, and evidence submitted by municipalities of the lower mainland of B.C. led to the inclusion of
conditions for the creation and operation of technical working groups.

The Board issued draft conditions throughout the hearing and gave participants the chance to consider and
provide comments on them, and to propose other potential conditions. The Board used these suggestions
and its own analysis of the evidence to create a final, comprehensive list of conditions that address a wide
range of issues identified through this hearing process.

The Board concluded that the Project could be constructed and operated safely if designed, constructed,
and operated in compliance with this list of conditions, which would mitigate risks posed by the Project.

1.3.3 Conditions

Should the GIC approve the Project, the Board would issue the CPCNs and Instruments, and impose
157 conditions to address the identified, outstanding issues.

In addition to conditions addressing specific technical issues, the Board would impose overarching
Conditions 1, 2, 3, 4 and 5. The effect would be to make all commitments, plans or programs included,
referenced or agreed to on the hearing record, regulatory requirements of the Board. Furthermore, to

assist the Board and all stakeholders in tracking construction progress and compliance, and to assist

the Board in planning appropriate compliance verification activities, the Board would impose conditions
requiring Trans Mountain to file commitments tracking tables, phased filing information, a list of temporary
infrastructure sites, construction schedules, construction progress reports, and a signed confirmation of
Project completion and compliance (Conditions 6, 10, 61, 62, 106, 139).

The 157 conditions listed in Appendix 3 are arranged in approximate chronological order of the required
filings. While the Board encourages those with an interest to review all of the conditions, we are aware it
is a long list. In order to assist readers with specific areas of concern, Table 1is provided, as a guide only.
It will be clear that there is overlap between conditions and categories, and a condition may apply to more
than one category. For example, air emissions conditions may fall within the Air quality and greenhouse
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gases category, as well as within the Terminal categories. Conditions of interest to Aboriginal people may
appear under the Specific effects on Aboriginal interests category, as well as various Environment and People
categories. Table 1 also illustrates that conditions would require fulfillment at the appropriate stage of the

regulatory lifecycle.

Table 1: Conditions by subject matter and regulatory lifecycle stage

Regulatory oversight

Economics and financial responsibility

Emergency preparedness and response

Environment

Engineering and Safety People, communities and lands

Multidisciplinary

General
Air quality and greenhouse gases

Water quality

Soil, vegetation and wetlands

Wildlife and wildlife habitat

Fish and fish habitat

Marine mammals

Effects on communities (including
Aboriginal)

Specific effects on Aboriginal
interests

Training, skills and employment

Lands and routing

Project

Line 1 (existing pipeline and
reactivated segments)

Line 2 (new pipeline & segments
transferred from Line 1)

Pump stations

Westridge Delivery Pipelines and
Burnaby Mountain Tunnel

Westridge Marine Terminal

Edmonton, Sumas and Burnaby
Terminals

Watercourses (freshwater)

Project-related marine shipping

Overarching
1,2,5

Pipeline lifecycle stage

Prior to construction

6,10, 61, 62
57

89,90

7,60,72,78, 81

52,53, 54,55,79, 85

35,39, 47,7, 87

40,41, 42,45, 46, 47,

71,76,92

36, 37,38, 44, 47, 56,

71,92
43, 47,71, 75, 92

92

7,13,14, 48, 49, 59, 60,
72,73,74,78, 80, 81,
82, 86, 93, 94, 95, 99,

100,102,103

7,39,77,96,97, 98

11,12, 58

7,60

9,50, 51, 63, 64, 66,

69, 88

18,19

15,16, 17, 65, 67, 68, 70

8,30, 31,101

15,16, 20, 21, 26, 27, 28,

29,72, 85,86, 87

8, 21,30, 33,34, 35,52,
53, 80, 81, 82, 83, 84,

97,101

8,22,23,24, 25,30, 32,

54,78,79, 80,101

43, 47,48, 65,67,71,72,

74,75, 87,92, 94
91

Prior to operation

6,10, 62,106
121

117,118, 119, 120, 123,124,
125, 126,127,136, 138

137
13,130

128

75,108,109, 110

132

49, 94, 99,131

96

58,107

63, 66, 105, 111, 112, 114, 116

115,135

104, 115,122,135

30

104,125

30,109, 118, 119, 123, 126,
127,129,130, 136, 138

30, 118,123,125, 127,129,
130, 136, 137,138

75, 94,108, 110, 113

131,132,133, 134

During operation
6,139

121

120, 145, 153

145,151
140,142
151,154

151, 154, 155, 156,
157

37,128,149,150,
151,154

108,109, 110, 151,
154

151

94, 99, 141,145

146

147,148

152

143

143

109, 141

141,153

94,108, 10, 151,
154

134,144
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14 Risk overview

It is important to carefully analyze the risks created by the Project and Project-related marine shipping. This includes
considering the probability of incidents occurring and the severity of the consequences that could result from such
incidents, even if such incidents are unlikely to occur. It also includes considering the acceptability of such risks in
the context of the benefits and burdens of the proposed Project and Project-related marine shipping as part of the
Board's public interest determination.

A bowtie diagram (Figure 2), as exemplified below, is a useful and common aid in illustrating:
* the various threats that could lead to an incident (such as a spill);
* prevention measures that reduce the probability of such threats leading to an incident;
* the various consequences that could result from an incident; and

* response actions that reduce the severity of such consequences.

Figure 2: Bowtie diagram for assessing risk

Prevention Response
measures actions
Threat Consequence
Threat Consequence
Threat Consequence

In addition, risk tables, such as that shown in Figure 3, can be useful to illustrate the combination of the

probability (P) of an incident occurring and the anticipated consequences (C) if such an incident does occur, and the
magnitude of the resulting risk (R). The Board notes, however, that the labels used for probability, consequences and
risk (e.g., Very low to Very high) and the placement of risk labels in such tables can vary widely according to use and
author, and can contain considerable subjectivity. Nevertheless, such tables are conceptually useful to illustrate the
relationship that R = P x C, that both probability and consequences need to be considered in fully understanding the
risk of a spill, and to assist in prioritizing risk mitigation efforts.

Figure 3: Risk as combination of probability and consequence

High P Medium R Medium R

Verylow?  [VERIoWRI EEVERIowRI INNWRINN  medumr Medium R

Very low C Low C Medium C High C Very high C

Probability (P)

Consequences (C)
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1.4.1 Consideration of spill risks

Throughout this Report, the Board has considered the risks associated with spills. For example,

Chapter 6 discusses pipeline and facility integrity, which includes the assessment of risk-based design
methods proposed by the company to identify, prevent or reduce the frequency of potential releases

from the pipelines and terminals, as well as consequence reduction measures, such as leak detection,
containment and valve placement. Chapter 8 discusses the environmental behaviour of spilled oil, which is
relevant when considering spill response and the consequences of a spill. Chapter 9 discusses prevention,
preparedness and response, and considers the likelihood of accidents and malfunctions. Chapter 10
includes a discussion of the potential environmental effects of a spill that might result from such an
incident, while Chapter 11 discusses potential socio-economic effects. Chapter 14 discusses spills from
Project-related marine shipping.

The Board acknowledges that achieving zero risk is impossible for most developments. The Board finds
that there is very low probability of a Project spill (i.e., from the pipelines, tank terminals, pump stations
or the WMT) that may result in a significant effect (high consequence). In regard to spills from the
Project-related marine shipping, the Board finds that there is a very low probability of a marine spill from
a Project-related tanker that may result in a significant effect (high consequence).

Having considered all of the evidence and in light of the spill prevention, preparedness and response
measures discussed in Chapter 9, and the regulatory framework for marine oil spill preparedness and
response discussed in Chapter 14, the Board finds that the risks associated with potential spills from the
Project and Project-related marine vessels are acceptable.

Trans Mountain Expansion Project 2016
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Benefits, burdens and the National
Energy Board Recommendation

This chapter provides the Board's assessment of the overall benefits and burdens of the Trans Mountain Expansion
Project (Project) in relation to its recommendation under section 52, Part I of the National Energy Board Act

(NEB Act). This chapter also summarizes the Board's findings and recommendations in relation to the Project under
the Canadian Environmental Assessment Act, 2012 (CEAA 2012), and decisions related to certain Project facilities
pursuant to s. 58 of the NEB Act and the National Energy Board Onshore Pipeline Regulations (OPR).

2.1 The Board's mandate

Section 52 of the NEB Act requires the Board to make a recommendation to the Governor in Council (GIC) on
whether to approve the Project. In making its section 52 recommendation, the Board must have regard to all
considerations that appear to be directly related and relevant to that project. The NEB Act provides the Board with
flexibility and broad powers, but the Board must interpret and implement the Act in ways that serve the Canadian
public interest.

Part Il of the NEB Act provides a test for the Board to apply when making its assessment of a project and providing
its recommendation to the GIC. When applying the “present and future public convenience and necessity” test
under Part 1l of the NEB Act, the Board makes a recommendation in the overall Canadian “public interest”. In its
consideration of an application, the Board is required to weigh all relevant evidence on the record and come to

a recommendation whether, overall, the project is in the public interest. This is referred to in the NEB Act as the
present and future public convenience and necessity.

The Board has described the public interest in the following terms:

The public interest is inclusive of all Canadians and refers to a balance of economic, environmental and
social interests that change as society’s values and preferences evolve over time. As a regulator, the Board
must estimate the overall public good a project may create and its potential negative aspects, weigh its
various impacts, and make a decision.”

10 NEB Reasons for Decision, Emera Brunswick Pipeline Company Ltd., GH-1-2006.
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In section 52 of the NEB Act, Parliament has given direction about the factors relevant to the Board's consideration in
reaching its public interest determination.

52(2) In making its recommendation, the Board shall have regard to all considerations that appear to it to be
directly related to the pipeline and to be relevant, and may have regard to the following:

a) the availability of oil, gas or any other commodity to the pipeline;
b) the existence of markets, actual or potential;
c) the economic feasibility of the pipeline;

d) the financial responsibility and financial structure of the applicant, the methods of financing the
pipeline and the extent to which Canadians will have an opportunity to participate in the financing,
engineering and construction of the pipeline; and

e) any public interest that in the Board’s opinion may be affected by the issuance of the certificate or
the dismissal of the application.

52(3) If the application relates to a designated project within the meaning of section 2 of the CEAA 2012, the
report must also set out the Board's environmental assessment prepared under that Act in respect of
that project.

52(4) The report must be submitted to the Minister within the time limit specified by the Chairperson.
The specified time limit must be no longer than 15 months after the day on which the applicant has
provided, in the Board's opinion, a complete application. The Board shall make the time limit public.

With respect to the Project application, the Board's role is to determine if the Project is in the public interest,
pursuant to section 52 of the NEB Act.

The Board also has a mandate to conduct an environmental assessment of the Project under the CEAA 2012. As a
responsible authority under the CEAA 2012, the Board must, in its report to the GIC, set out its recommendation
regarding the environmental effects of the Project. Specifically, the Board must provide a recommendation that

the Project is likely, or is not likely, to cause significant adverse environmental effects after taking into account the
implementation of mitigation measures, including the Board's recommended conditions. The Board's environmental
assessment of the Project can be found in Chapter 10, with the socio-economic components assessed in Chapter 11.

2.2 Benefits and burdens of the Project

Table 2 and Table 3 summarize the key benefits and key residual burdens, respectively, of the Project and
Project-related marine shipping that were determined by the Board and outlined in the chapters of this Report.

Both tables indicate whether the benefits or burdens would apply locally (e.g., within the immediate vicinity of the
Project, such as the specific municipalities along the route), regionally (i.e., Alberta and British Columbia) or nationally.

These tables are not intended to be a comprehensive list of all benefits and burdens mentioned during the hearing
by participants and considered by the Board. Rather, it is a summary of the key benefits and key residual burdens
that the Board identified during its analysis of the evidence. A description of how the Board considered the balance
of benefits versus residual burdens is found in Section 2.3 and a more in-depth assessment of the evidence is
provided in the chapters of the Report that follow.

2.21 Benefits

The Board finds that the benefits associated with the Trans Mountain Expansion Project, taken as a whole,
are considerable.”

1 Definitions for the terms considerable and modest are not provided. Rather, the terms are meant to illustrate weight the Board attributed to the
benefits and burdens relative to each other.
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Table 2: Summary of key benefits

The Board finds there would be a considerable benefit
gained by providing Canadian shippers with more flexible )
and diverse markets, the ability to manage risk associated Regional 2
with competing in multiple markets, the ability to manage National
development and operational risk, and a likely reduction of
discounts to Canadian crude.
The Board finds a considerable benefit in the form of jobs
created across Canada:
* Pipeline construction - 400-600 workers per spread Local
* Tank construction - between 60 and 370 workers Regional M
*  Westridge Marine Terminal construction - 95 workers National
* Over the first 20 years of operation - 443 jobs/year
(313 in B.C., with remainder in AB)
The Board finds a considerable benefit would be gained from
the increase in flexibility and optionality for those producers )
looking to get their product to markets, and that all western Regional 1
Canadian producers are likely to benefit from the Project National
in the longer term, through greater customer choice and
efficiencies gained through competition among pipelines.
The Board finds there would be a considerable benefit to
local and regional economies from the direct spending on Local 1
pipeline materials in Canada and spending within the regions Regional
where the Project is located.
The Board finds a modest benefit to local communities and
the environment along the Project from the establishment of
a Community Benefit Program, including:
* |ocal emergency management capacity enhancements; Local [t
* improvements to community parks and infrastructure; Regional 1
* support for events and educational programs; and
* Environment Stewardship Program.
The Board finds there would be a modest benefit from the
enhanced marine spill response planning for and capacity to ~ Local
. - . . 14

respond to spills from vessels not associated with the Project  Regijonal
(e.g., fuel spills from container ships and cruise ships).
The Board finds that a modest benefit from local economic
and educational opportunities, and the development of Local 1
capacity of local and Aboriginal individuals, communities Regional
and businesses.

. . . . . Local
The Board finds that direct Project expenditures will
likely result in considerable revenues to various levels Regional 1
of government. National
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2.2.2 Burdens

A number of concerns are identified in this Report. Many of the issues underlying these concerns can

be mitigated, and the Board assessed and weighed the likely success of potential mitigative options in
reaching its recommendation. For example, one of the most significant mitigating factors is that most of the
pipeline route for the Project parallels existing disturbance, including the right-of-way for Trans Mountain's
existing pipeline. The Board finds this appropriate, as this reduces the requirements for new right-of-way
disturbance, minimizes the potential impacts of construction, and reduces effects on nearby residents

and communities.

Other mitigation would be found in the commitments from Trans Mountain and through conditions that the
Board would attach to the new Certificate of Public Convenience and Necessity (CPCN), amended CPCNs,
and other associated regulatory instruments (Instruments) should the GIC approve the Project, and which
cover a wide range of matters including:

*  emergency response and emergency management;

=  protection of the environment;

* consultation with those affected;

*  socio-economic matters;

* safety and integrity of the pipeline;

* commercial support for the project prior to construction; and
* financial responsibility.

Nevertheless, some impacts or residual burdens remain, and they must be considered and weighed in the
Board's recommendation under Part Il of the NEB Act.

Table 3: Summary of key residual burdens

Type of Report

Burdens associated with: Brief description [ chapter(s)

The Board finds that the operation of Project-related marine vessels
would likely result in significant’? adverse effects to the Southern

resident killer whale. Although the effects from Project-related Local
Southern resident killer = marine vessels on the Southern resident killer whale would be a small Regional 14
whales fraction of the total cumulative effects, the Board recognizes that the

increase in Project related marine vessels would further contribute to National

cumulative effects that are already jeopardizing the recovery of the
Southern resident killer whale.

The Board finds that that the operation of Project-related marine

Aboriginal cultural vessels would likely result in significant adverse effects on Aboriginal
use associated with cultural use associated with Southern resident killer whales. The Board Local
5 . . - 14
Southern resident killer = acknowledges concerns raised by a number of Aboriginal groups Regional
whales about the social and cultural effects that would result from impacts of
Project-related marine shipping on the Southern resident killer whale.
The Board finds that greenhouse gas emissions from Project-related
marine vessels would likely be significant. Given that there are no
regulatory reporting thresholds or specific requirements for marine
greenhouse gas emissions in Canada, and that the modelled emissions _
Marine greenhouse gas  would result in measurable per cent increases, the magnitude of these Regional 14
emissions emissions is high. While the Board understands that emissions from National

Project-related marine vessels would be a small percentage relative to
Canadian greenhouse gas emissions, the Board finds the greenhouse
gas emissions from Project-related marine vessels are likely to be
significant.

12 Although the effects of Project-related marine vessels are not assessed under the CEAA 2012 (as they are not part of the Project), the Board
undertook an environmental and socio-economic effects assessment under the NEB Act and has made significance determinations.
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Burdens associated with: Brief description '!'ype o Report
impact chapter(s)
The Board finds that the Project may pose a modest burden on
municipalities with respect to potentially constraining future plans for
Municipal development = municipal development. There is the potential for reduced flexibility
L L . : . Local 11
plans and/or additional municipal time constraints with respect to planned
or possible future municipal projects that may be impacted by
the Project.
The Board finds that there would be modest burdens sustained
by Aboriginal groups as their ability to use the lands, waters and
resources for traditional purposes would be temporarily impacted
. . ' by construction and routine maintenance activities, and that some
Aboriginal groups - . L ) .
m opportunities for certain activities such as harvesting or accessing
ability to use the land . o LS
T sites or areas of traditional use would be temporarily interrupted. Local .
. For activities directly affected by the WMT, the Board finds that
construction and . 3 . .
operation these effects would persist for the operational life of the Project, as
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2.3 Balancing of benefits and burdens

Having weighed the benefits and residual burdens (summary in section 2.2 and details throughout the Report), the
Board must balance the benefits against the residual burdens to come to its final determination under section 52 of
the NEB Act as to whether the Project is in the public interest. This task of balancing the benefits versus the burdens
of the Project was a difficult one. Many of the benefits, as can be seen from the foregoing analysis and the Report
chapters, are national or regional in scope; fewer are strictly local. With respect to the burdens, the reverse is true;
the majority of the burdens of the Project and Project-related marine shipping would be shouldered by local and
regional communities.

In balancing the benefits and burdens, the Board placed significant weight on the economic benefits from

the Project. There would be considerable local, regional and national benefits from market diversification.

These include enabling increased capacity to access Pacific Rim markets. There will also be considerable spending
on pipeline materials in Canada, as well as considerable jobs that would be created for Canadians, including jobs and
opportunities for Aboriginal communities. Many of the benefits would be realized throughout Canada, particularly in
British Columbia, Alberta, Ontario and Quebec. The national nature of the benefits was important to the Board.

The Board notes that its conclusion and recommendation under the CEAA 2012 that with the implementation
of mitigation and conditions, the Project is not likely to cause significant adverse environmental effects, does
not imply that there would be no adverse environmental or socio-economic effects associated with the Project.
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The Board recognizes that there are burdens associated with this Project that cannot be completely mitigated
and that these residual burdens rest primarily within the local and regional communities. This includes
Aboriginal communities.

As stated throughout this hearing process and explained in Chapter 14, Project-related marine shipping does not
constitute part of the Project and the Board did not assess the effects of Project-related marine shipping under

the CEAA 2012. Rather, the Board assessed the effects of Project-related marine shipping under section 52 of the
NEB Act, under which, in Chapter 14, the Board found Project-related marine shipping to have significant effects on
the Southern resident killer whale, and on Aboriginal cultural and spiritual use of the Southern resident killer whale.
The Board also found that greenhouse gas emissions from Project-related marine vessels are likely to be significant.
The Board has considered these significance findings along with all of the environmental, social and economic
benefits and burdens to come to its NEB Act Recommendation.

The Board must balance the totality of benefits against the totality of residual burdens to come to its final
determination under section 52 of the NEB Act as to whether the Project is in the present and future public interest
and necessity.

In making its recommendation, the Board must focus on the overall Canadian public interest. On the whole, taking
into account all of the evidence in this hearing, considering all relevant factors, and given that there are considerable
benefits nationally, regionally and, to some degree, locally, the Board finds that the benefits of this Project

outweigh the residual burdens. Accordingly, the Board concludes that the Project is in the present and future public
convenience and necessity, and in the Canadian public interest.

2.4 Recommendation and decisions

In the OH-001-2014 proceeding, the Board conducted an environmental assessment of the Project (as stated
above, the Board does not regulate marine shipping and the increased Project-related marine shipping is not part
of the Project). The Board considers environmental protection as part of its public interest mandate under the

NEB Act. The Board also has a mandate to conduct environmental assessments under the CEAA 2012. The Board's
environmental assessment fulfils all of the requirements for both the NEB Act and the CEAA 2012, as applicable.

The Board is of the view that with the implementation of Trans Mountain’s environmental protection procedures
and mitigation, and the Board's recommended conditions, the Project is not likely to cause significant adverse
environmental effects. Therefore, pursuant to the CEAA 2012, the Board recommends that the GIC decide that the
designated Project is not likely to cause significant adverse environmental effects.

The Board conducted its public interest assessment, including environmental and socio-economic assessment of the
Project and Project-related marine shipping, under the NEB Act.

The Board recommends that a CPCN be issued under section 52 of the NEB Act, and that CPCNs OC-2 and OC-49
be amended to permit the construction and operation of the Project, including the complete looping (or twinning)

of the existing Trans Mountain Pipeline system between Edmonton, AB, and Burnaby, B.C., and the construction and
operation of associated facilities. The details of the work/activities to be undertaken pursuant to each of the CPCNs
the Board would issue, should the Project be approved by GIC, are provided in Appendix 2. In Appendix 3, the Board
has set out the terms and conditions that it considers necessary and desirable in the public interest, and to which the
new and amended CPCNs would be subject if the GIC were to direct their issuance.

Additional Instruments would be required for the construction and operation of the Project as proposed by
Trans Mountain, and these are also subject to terms and conditions as outlined in Appendix 3. Details of the
work/activities to be undertaken pursuant to each Instrument are provided in Appendix 2. These would include
four NEB Act section 58 orders approving temporary infrastructure and the construction, operation, and/or
modification of pump stations and tanks; and an order, pursuant to section 44 of the OPR, for the deactivation of
one pump station.

While the Board is normally the final decision maker on orders such as those summarized in the previous paragraph,
since this Project overall is subject to the GIC approval, all of these additional orders contain a precondition

that makes them ineffective unless and until the GIC approves issuance of new and amended CPCNs approving

the Project.
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Regulating through the Project lifecycle

The approval of a project, through issuance of one or more Certificate of Public Convenience and Necessity

(CPCN) and/or orders incorporating applicable conditions, forms just one phase in the Board's lifecycle regulation.
The Board's public interest determination relies upon the subsequent execution of detailed design, construction,
operation, maintenance and, ultimately, abandonment of a project in compliance with applicable codes,
commitments and conditions, such as those discussed in Chapter 1. Throughout the lifecycle of an approved project,
as illustrated in Figure 4, the Board holds the pipeline company accountable for meeting its regulatory requirements
in order to keep its pipelines and facilities safe and secure, and protect people, property and the environment.

To accomplish this, the Board reviews or assesses condition filings, tracks condition compliance, verifies compliance
with regulatory requirements, and employs appropriate enforcement measures where necessary to quickly and
effectively obtain compliance, prevent harm, and deter future non-compliance.

After a project application is assessed and the Board makes its section 52 recommendation (as described in Chapter
2, section 2.1), the project cannot proceed until and unless the Governor in Council approves the project and directs
the Board to issue the necessary CPCN. If approved, the company would then prepare plans showing the proposed
detailed route of the pipeline and notify landowners. A detailed route hearing may be required, subject to section 35
of the National Energy Board Act (NEB Act). The company would also proceed with the detailed design of the project
and could be required to undertake additional studies, prepare plans or meet other requirements pursuant to NEB
conditions on any CPCN or related NEB order. The company would be required to comply with all conditions to move
forward with its project, prior to and during construction, and before commencing operations. While NEB specialists
would review all condition filings, those requiring approval of the Board would require this approval before the
project could proceed.

Once construction is complete, the company would need to apply for the Board's permission (or “leave”) to open the
project and begin operations. While some conditions may apply for the life of a pipeline, typically the majority must
be satisfied prior to beginning operations or within the first few months or years of operation. However, the company
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must continue to comply with the National Energy Board Onshore Pipeline Regulations (OPR) and other regulatory
requirements to operate the pipeline safely and protect the environment.

The Board's regulatory requirements focus on preventing incidents and emergencies, and the Board promotes
development of pipeline company safety culture as an important element in meeting this goal. It is a company'’s
responsibility to keep its pipelines safe through implementation and continuous improvement of a comprehensive
management system, and effective pipeline integrity, safety, security, environmental protection, and crossing and
public awareness programs, with a target of zero spills. While the prevention of incidents is the Board's top priority,
the Board also believes that being prepared for any situation is a critical part of energy safety. NEB-regulated
companies must have robust emergency management programs to manage conditions and reduce consequences
during an emergency. Should an incident occur, the NEB investigates the incident and holds the company
accountable for corrective actions and clean up.

Figure 4: Lifecycle regulation

"_‘__h'- Y

' il # i i — NEB Public
NEB Public Hearing Hearing Decision
NEB Decision on

NEB oversight throughout the lifecycle: Regulations - Conditions - Inspections - Audits - Enforcement.
NEB requires companies to consult throughout the entire lifecycle, with those potentially affected.

If the Project is approved, the Board would employ its established lifecycle compliance verification and enforcement
approach to hold Trans Mountain accountable for implementing the proposed conditions and other regulatory
requirements during construction, and the subsequent operation and maintenance of the Project.

3.1 Condition compliance

If the Project is approved and Trans Mountain decides to proceed, it would be required to comply with all conditions
that are included in the CPCNs and associated regulatory instruments (Instruments). The types of filings that would
be required to fulfill the conditions imposed on the Project, if approved, are summarized in Table 4.

Table 4: Conditions by filing type

Supplementary study, assessment or survey that

contributes to Project planning 07
Engineering/risk assessments, detailed design and/ 33
or related information or confirmation

Plan or program (such as management, monitoring, 67
financial or habitat offset plans)

Report on outcomes of activities 27
Other compliance filings 31
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If the Project is approved, the Board would oversee condition compliance, make any necessary decisions respecting
such conditions, and eventually determine, based on filed results of field testing, whether the Project could safely be
granted leave to open.

Documents filed by Trans Mountain on condition compliance and related Board correspondence would be available
to the public on the NEB website. All condition filings, whether or not they are for approval, would be reviewed and
assessed to determine whether the company has complied with the condition, and whether the filed information is
acceptable within the context of regulatory requirements and standards, best practices, professional judgement and
the goals the condition sought to achieve. If a condition is “for approval,” the company must receive formal approval,
by way of a Board letter, for the condition to be fulfilled.

If a filing fails to fulfill the condition requirements or is determined to be inadequate, the Board would request
further information or revisions from the company by a specified deadline, or may direct the company to undertake
additional steps to meet the goals that the condition was set out to achieve.

3.2 Construction phase

During construction, the Board would require Trans Mountain to have qualified inspectors onsite to oversee
construction activities. The Board would also conduct field inspections and other compliance verification activities
(as described in section 3.5) to confirm that construction activities meet the conditions of the Project approval
and other regulatory requirements, to observe whether the company is implementing its own commitments and to
monitor the effectiveness of the measures taken to meet the condition goals, and ensure worker and public safety
and protection of the environment.

3.3 Leave toopen

If the Project is approved and constructed, the Board will require Trans Mountain to also apply, under section 47

of the NEB Act, for leave to open the pipelines and most related facilities. This is a further step that occurs after
conditions applicable to date have been met and the company wishes to begin operating its pipeline and facilities.
The Board reviews the company's submissions for leave to open, including the results of field pressure testing, and
may seek additional information from the company. Before granting leave to open, the Board must be satisfied that
the pipeline or facility has been constructed in compliance with requirements and that it can be operated safely.
The Board can impose further terms and conditions on a leave to open order, if needed.

3.4 Operations phase

If the Project is approved and constructed, once the Project is in operation, Trans Mountain would be required to
restore the right-of-way (RoW) and temporary work areas to a condition similar to the surrounding environment
and consistent with the current land use. The NEB would require Trans Mountain to monitor the RoW and file
post-construction monitoring reports that identify any environmental issues caused by construction activities and
what the company plans to do about unresolved issues. The NEB would also conduct post-construction inspections
to verify compliance with regulatory requirements, including conditions and commitments, and to monitor the
company's mitigation measures for success in restoring the land.

During the operational phase, as for its existing pipeline system, Trans Mountain would be required to conduct
monitoring and maintenance of its pipelines and facilities, including running measurement tools through the
pipelines and conducting investigative digs at the locations of any anomalies, to ensure the ongoing integrity of the
pipelines. Trans Mountain would also be required to regularly monitor the RoW for signs of pipeline leaks or impacts
to the land (such as slope movement, erosion, compaction, or invasive plants), as well as infringements on the RoW
by third parties. When issues are identified, the Board can require further action to correct the situation. The Board
also assists in addressing and resolving landowner complaints.

The Board would monitor compliance with the remaining CPCN and Instrument conditions and other regulatory
requirements throughout the operating life of the Project. To evaluate Trans Mountain’s performance and
compliance, the Board would, where appropriate, conduct compliance meetings, audit Trans Mountain's
management systems and protection programs, and/or inspect its facilities, operations and maintenance activities.
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3.5 Compliance verification and enforcement

The Board recognizes that properly constructed and well-managed pipelines are not entirely free of risk. That is why
the Board's compliance and enforcement programs are designed to make sure companies are effective in managing
safety and environmental protection throughout the lifecycle of a pipeline, from design to construction to operation
and through to abandonment. In addition to conditions of NEB orders and CPCNs, companies must comply with
applicable acts and regulations, including the NEB Act and the OPR, applicable codes and standards, and companies’
own policies, plans, programs, systems and commitments.

In order to hold companies accountable to these requirements, the Board evaluates their facilities, activities, and
condition filings on an ongoing basis, including before, during, and after construction. Once construction is complete,
the Board continues to evaluate compliance throughout the operation of a project until it is eventually abandoned.
Compliance verification activities include field inspections, management system audits, various compliance
meetings, review of company programs, manuals and reports (including regularly updated Emergency Response
Plans), and evaluation of emergency response exercises. This proactive approach allows the Board to identify
potential problems and address them with the appropriate enforcement tool or tools before they become an issue.

The Board uses a risk-informed approach when planning compliance verification activities. This means that

the Board evaluates regulated companies and their facilities on an ongoing basis to determine the appropriate
compliance verification activities. The Board then focuses its oversight according to the level of risk to public and
worker safety and the environment.

The Board looks at the potential consequences a facility could pose to people and the environment based on a
number of criteria, including the facility's location and the type of product carried. The Board also looks at the
probability of effects on people and the environment based on a company’s operating history and performance.

While all companies are subject to regulatory oversight, some companies receive more than others. In other words,
high consequence facilities, challenging projects and those companies who are not meeting the Board's regulatory
expectations and goals can expect to see the Board more often than those companies and projects with

routine operations.

Board Inspection Officers have the authority to take immediate action if they have reasonable grounds to believe
that a hazard to the safety or security of the public or employees of a company, or a detriment to property or the
environment, will be caused by the construction, operation, maintenance or abandonment of a pipeline. The Board's
goal is to obtain regulatory compliance as quickly and as effectively as possible in order to prevent harm to people,
property or the environment, and the Board has a number of tools to make this happen, as well as to deter future
non-compliance. These tools include suspending construction or operations, and revoking the CPCN or order that
allows a company to continue operating a pipeline or facility. In addition, every person that contravenes certain
provisions of the NEB Act or regulations may be subject to criminal prosecution and sentencing in criminal court,
including fines up to $1,000,000 or imprisonment for up to five years, or both. For contraventions of Board decisions
or orders (including conditions and referenced company commitments), the NEB Act or regulations, the Board also
has the ability to issue Administrative Monetary Penalties of up to $100,000 per day. Furthermore, most of the
Board's enforcement tools are not mutually exclusive and more than a single measure may be used concurrently,
depending on the situation.

The Board is committed to providing information to the public on the safety of NEB-regulated pipelines and facilities
by posting compliance and enforcement documents on its website. Condition filings are publicly posted on the NEB's
Regulatory Document Index and condition compliance status, inspection reports, audit reports, Inspection Officer
Orders, Board Orders, and Administrative Monetary Penalty Notices of Violation are all publicly posted on the NEB's
Compliance and Enforcement webpage.

3.6 Regulating emergency response

One of the key goals of the Board's compliance and enforcement program is to prevent pipeline incidents from
happening in the first place. However, should an incident occur, the Board is ready to respond, as and when required.

In addition to reporting all incidents through the Board's Online Event Reporting System, companies are responsible
for reporting significant incidents, including ruptures or larger spills which leave company property or the RoW,

to the Transportation Safety Board which then notifies the Board. Each company is expected to implement its
emergency response plan immediately, which must be on file with the Board prior to beginning operation and which
must be kept up to date. An emergency response plan outlines the emergency management procedures that the
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company will follow during an incident. The procedures must address emergency management, environmental
protection, and worker and public safety. The Board also requires a regulated company to develop a training program
and conduct emergency exercises. The Board often independently observes these exercises to verify the company's
capabilities in responding to incidents.

When the Board is notified of an incident, its top priorities are the safety and security of people, and the protection
of property and the environment. The Board holds the company fully responsible and accountable for clean up and
site remediation, regardless of the size of the release.

When an incident is reported, the Board initiates its emergency response procedures and, if appropriate, activates
its Emergency Operations Centre (EOC) or deploys field personnel. The Board coordinates, from the EOC, field staff
at the incident site and provides situation reports to the Government of Canada’s EOC. The Board also has working
agreements with other government departments and agencies to coordinate responses and communicate effectively
during emergencies.

In the case of a spill, once Board staff arrives at the incident site, they make sure that the company is properly
cleaning up the spill and remediating any environmental effects caused by the incident. The Board's long-term
goal with any incident is the full restoration of the site, including mitigating any potential sub-surface effects
on groundwater. Companies are required to meet the most stringent applicable remediation criteria for all
contaminants of concern.

3.7 Developing a safety culture

The Board believes that one of the best ways to prevent an accident from happening in the first place is to promote
a workplace culture where safety is a way of life. This means that safety, not production or deadlines, must be a
company's very first priority.

In some of the worst tragedies in the energy industry,”® there was often an observable disconnect between the
company's vision and policies, and the planning, implementation, monitoring and review of these policies. While the
direct causes of these incidents varied, investigators found the lack of a strong safety culture was a factor in all of
the incidents.

To achieve a strong safety culture, companies set the tone, beginning at the very top of the organizational chart.

It is the senior executives who shape and reinforce a robust safety culture in which the company demonstrates a
continual respect for threats to its defenses. The required investment of time, energy and resources means it cannot
simply be an intellectual exercise to meet a prescribed minimum standard. It has to be a personal mission for the
person at the top. It is their duty to drive the culture and values down and across the organization.

When committed safety leadership exists, safety performance and oversight are considered part of the
organization's governance model in the same way as financial performance. This means that leaders stand up for
safety even when production may be impacted.

The OPR requires senior company leadership to be accountable for building a safety culture and supporting
management systems. Companies must appoint a senior officer who is accountable to ensure that the company’s
management system and programs are in compliance with the OPR.

13 Det Norske Veritas. (2011). Major Hazard Incidents. Prepared for the National Energy Board's Arctic Offshore Drilling Review.
Report No.: NEB 2010-04/DNV Reg. No.: ANECA 851
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Public Consultation

The Board's expectations of an applicant regarding public consultation are set out in the Board's Filing Manual.
Applicants are expected to undertake a level of public consultation commensurate with the setting, nature, and
magnitude of their project. The Board uses the information gained through the company’s consultation process,
and filed on the hearing record, to contribute to its understanding of the concerns and interests of those who

are potentially affected by the project, and to help inform its public interest determination. The Board requires
companies to involve the public during each phase in the lifecycle of a project (that is, project design, construction,
operation and maintenance, and decommissioning or abandonment) in order to address potential impacts

of that project.

This chapter addresses Trans Mountain's public consultation program. Trans Mountain’'s engagement and
consultation with potentially affected Aboriginal groups are discussed in Chapter 5.

4.1 Trans Mountain's Stakeholder Engagement Program

411 Principles and goals of Trans Mountain's Stakeholder Engagement Program

Trans Mountain said that its Stakeholder Engagement Program is designed to foster participation from the
public who have an interest in the scope, activities and routing of the Project. The program seeks input from
stakeholders regarding the proposed pipeline corridor, environmental effects, and socio-economic effects
and benefits. The program also shares information with stakeholders to keep them informed throughout
the process.

Prior to launching its Stakeholder Engagement Program in 2011, Trans Mountain said that it consulted with
local governments and community leaders to seek input on the program. These early conversations with
local governments and community leaders provided Trans Mountain with direction on areas of greatest
interest to local communities, appropriate means of engagement for different communities and local
stakeholders who should be engaged in the process.
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Trans Mountain identified a number of stakeholder groups that could have an interest in the Project,
including: private and public landowners and occupants, government authorities, industry and business
development agencies, environmental non-governmental organizations, special interest groups and the
general public. Trans Mountain said that its Stakeholder Engagement Program allows for the identification
of new information and additional stakeholders as Trans Mountain proceeds through the life of the Project.

In consideration of the potential impacts to the marine environment from an increase in Project-related
marine vessel traffic, Trans Mountain said that it extended stakeholder engagement to include coastal
communities beyond the pipeline terminus at the Westridge Marine Terminal (WMT) in Burnaby,

B.C. In recognition of this and the high level of stakeholder interest in marine shipments of petroleum
products, Trans Mountain engaged communities on Vancouver Island and the Guilf Islands along
established marine shipping corridors transited by oil tanker traffic, as well as communities in and around
Port Metro Vancouver.

Trans Mountain described the principles it used to guide the development and execution of the Stakeholder
Engagement Program. These included principles regarding accountability, communication, local focus,
mutual benefit, relationship building, respect, responsiveness, shared process, sustainability, timeliness
and transparency.

Trans Mountain said it is committed to ongoing engagement throughout the life of the Project, including the
continuation of engagement opportunities through hosting facility open houses, providing newsletters and
Project updates, making safety and public awareness presentations; and participating in community events,
regulatory processes and ongoing informal meetings with stakeholders.

4.1.2 Public consultation activities

Trans Mountain said that its engagement activities were designed to reflect the diverse and varied interests
of the various communities and areas along the proposed pipeline route, and provided various engagement
opportunities, including public open houses, community workshops, and online discussion activities.

Trans Mountain said that since 2012, there were tens of thousands of exchanges with stakeholders through
face-to-face meetings, presentations, public forums, technical meetings, community meetings, social media
sites, community investment events, emails, telephone calls, letters, advertisements and website postings.
It noted that some of these exchanges included:

* providing 159 open houses or workshops along the pipeline and marine corridors, including topics
focused on routing, emergency management, economic benefits, regional environmental and
socio-economic assessment (ESA), and terminal information;

* organizing more than 1,700 meetings between Project team members and stakeholder groups;
* responding to approximately 550 phone inquiries and 1,500 emails received from the public; and
* providing responses to approximately 950 media inquiries and giving 430 media interviews.

Trans Mountain translated various documents, such as news releases, newspaper advertisements and
information material, into French, Chinese, Punjabi and Korean with the goal to provide Project information
in other languages that would help inform and serve public audiences and media in communities along the
proposed pipeline and marine corridor. Trans Mountain said that community and technical workshops, and
public open houses were advertised in numerous newspaper and online advertisements and direct mail
postcard drops.

Trans Mountain said that feedback received from the stakeholder engagement initiatives helped shape
various aspects of the Project, including topics and issues related to construction, routing, economic
benefits and impacts, employment and training, environment, liability and safety. Examples of how
Trans Mountain said that it incorporated stakeholder feedback into the design of the Project included:

* exploring alternative methods of construction in order to avoid the use of temporary workspace in
Colony Farm Regional Park;

* establishing access plans, construction schedules, pipeline alignments and compensation plans to
minimize impacts to Ledgeview Golf Course;

* having horizontal directional drilling entry and exit points more than 30 metres away from the
watercourse in order to avoid routing the proposed pipeline through riparian zones; and

National Energy Board



*  assigning community construction liaison roles as part of its construction team as a key point of
contact, in response to concerns raised by the Wembley Estates Strata Council.

413 Landowner Relations Program
Trans Mountain said that the primary objectives of its Landowner Relations Program were to:
* introduce the Project to landowners and occupants;

*  obtain approval for land access on a timely basis to support engineering and
environmental surveys;

* obtain landowner understanding, acceptance, and land rights for survey, construction, restoration,
and transition to operations; and

= preserve good relationships that currently exist and reinforce positive relations into operations.

Trans Mountain identified a study corridor of, generally, 150 metres width along the entire length of

the Project. Since the commencement of the Landowner Relations Program, Trans Mountain's Project
representatives identified and contacted more than 4,400 owners and occupants of properties located

in part or in whole within the proposed pipeline corridor and alternative corridors in Alberta and B.C.

A standard information package was provided that included information regarding the Project, NEB
publications and a copy of the original easement. As route refinements were made, some landowners and
occupants were no longer within the 150 metre-wide pipeline corridors. Those who no longer fell within
the consultation areas were notified and no longer engaged. Those landowners or occupants that were
identified as being within these areas were contacted.

Trans Mountain said that it continued to engage with landowners into 2014 to obtain permission for
environmental and engineering surveys, discuss changes in potentially affected lands resulting from routing
modifications, and provide Project notification and details to any new landowners or occupants potentially
affected by these changes. In addition to commencing discussions on land rights acquisition, land agents
continued efforts to obtain survey consent for those lands where landowners had not yet provided their
consent, to collect issues and concerns, and to provide information to landowners in response to any
questions and concerns. Trans Mountain said that the questions, issues or concerns raised by landowners
commonly included topics such as land access, compensation, environmental and land impact, land value,
legacy concerns, opposition to the Project, and construction and routing.

Some of the evidence filed and concerns raised by intervenors related to issues that occurred respecting the
existing Trans Mountain Pipeline (TMPL) system. Trans Mountain said that although these specific issues
related to the existing TMPL system and are therefore not within the scope of this hearing, Trans Mountain
representatives attempted to meet with landowners and address the concerns identified.

Trans Mountain said that its Landowner Relations Program continues to be an ongoing process, and
questions or concerns will continue to be addressed throughout the life of the Project.

4.2 Trans Mountain's consultation with governments

Trans Mountain said that it incorporated consultation with municipal, provincial and federal governments into its
consultation activities for the Project, as it anticipated that they would have an interest in shaping project planning.
The company said that local government officials from relevant jurisdictions in Alberta and B.C. were invited to,
and participated in, stakeholder and issues identification, public information and input gathering, community
conversations and continuing engagement. In June and July 2012, a Project information package was mailed to
municipal governments, members of the legislative assemblies, and members of parliament along the proposed
pipeline corridor and in marine communities.

Trans Mountain said that it held more than 250 government meetings to provide information on the Project

and respond to questions on a wide range of topics, including routing, Aboriginal and stakeholder engagement,
marine ESA, Transport Canada’s Technical Review Process of Marine Terminal Systems and Transshipment Sites
(TERMPOL) marine risk studies, and economic benefits.

Several government authorities requested further information from Trans Mountain on aspects of its consultation
with various stakeholders, landowners and other government authorities. They also requested further
information from Trans Mountain on aspects of its on-going engagement program with regard to concerns
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about the impact of the Project on emergency services, transportation rights-of-way, infrastructure, permits and
further route refinements.

In the joint final argument of the City of Abbotsford, Township of Langley, Fraser Valley Regional District, Fraser-Fort
George Regional District & Village of Valemount, the intervenors expressed concerns regarding Trans Mountain's
overall consultation methods and its failure to communicate with them or incorporate their feedback on important
matters that would impact them, specifically during the design and construction phase of the Project. These
intervenors said that Trans Mountain had not fully recorded all of the commitments it made to them, and it had
failed to identify and adequately mitigate the risk and impacts to the local governments.

The City of Burnaby said that it had not made formal or informal arrangements with Trans Mountain for many of the
necessary services, resources, and planning initiatives that Trans Mountain contemplates will be available. It said
that Trans Mountain made many assumptions concerning emergency services, emergency planning, evacuation,
availability of external resources, fire services, police services, traffic management, planning and development, land
use, access to water, noise and compensation that were either incorrect or unsupported by commitments from the
City of Burnaby.

Trans Mountain said that the City of Burnaby declined several attempts by Trans Mountain to engage with the city
about its concerns.

Trans Mountain said that it maintained regular engagement with the governments of Alberta and B.C., facilitating
effective participation in the assessment process by provincial authorities. Trans Mountain said that it will continue
ongoing municipal and regional government engagement, including undertaking a number of specific engagement
commitments it has made during the hearing process that extend from approval through the entire lifecycle of the
Project. It also committed to work jointly with municipalities to identify and address specific municipal issues and
concerns through joint technical working groups. Trans Mountain said that it would review intervenor submissions
and incorporate all applicable commitments into the commitment tracking table to ensure no commitments

are missed.

Views of the Board

The Board regards engaging the public as an essential and ongoing activity throughout the Project's
entire lifespan. Thorough and effective consultation requires a process that must provide timely,
appropriate and effective opportunities for all potentially affected parties to learn about the Project,
provide their comments and concerns, and to discuss how Trans Mountain could address them.

The Board is of the view that Trans Mountain has developed and implemented a broadly based
public consultation program, offering numerous venues and opportunities for the public, landowners,
governments and other stakeholders to learn about the Project, and to provide their views and
concerns to the company.

Since a company'’s relationship with directly affected stakeholders will continue for several decades
throughout the lifecycle of a project, it is critical for all parties to recognize and understand their
respective roles and responsibilities for achieving effective dialogue during consultation, including
those offered outside of the NEB hearing process. The Board expects dffected parties, including
municipalities, to engage with Trans Mountain by communicating their concerns to the company
and making themselves available to discuss potential solutions. The Board observes with regret that
not all municipalities accepted the opportunity to engage with the Trans Mountain effectively. In
particular, the City of Burnaby declined a number of opportunities to engage with Trans Mountain.
The Board is of the view that when municipalities decline opportunities to engage, this diminishes the
quality of information available to both the company and the Board, and creates the potential that
less than satisfactory solutions to municipal concerns may be the result.

The Board acknowledges the concerns raised by municipalities regarding ongoing consultation,
particularly during the design and construction phase of the Project. Trans Mountain has committed
to offer continued engagement opportunities to affected municipalities through the formation

of technical working groups, with the stated goal to build trust and good relationships where

the company operates. The Board views such working groups as useful opportunities to explore
collaborative approaches through the design and construction phases of the Project, and to pursue
ongoing dialogue. To facilitate the establishment and development of the technical working groups,
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the Board would impose Condition 14 requiring Trans Mountain to file with the Board, prior to
commencing construction, the terms of reference for the technical working groups, to be developed in
collaboration with participating affected municipalities, and facility owners and operators.

Although consultation with government authorities was initiated early in the process, the Board
expects Trans Mountain to continue to offer opportunities for effective and timely consultation with
government stakeholders, as appropriate, through the lifecycle of the Project in order to further
identify and adequately address concerns regarding the Project’s potential effects on governments,
including municipalities. To facilitate Trans Mountain’s ongoing consultation with government
stakeholders, and to apprise the Board and all parties of the outcomes of this ongoing consultation,
the Board would impose Condition 49 requiring Trans Mountain to file with the Board, reports of the
meetings of the technical working groups. In the Board'’s view, this reporting would allow the Board
and all parties to understand the outcomes achieved by the technical working groups, and provide for
the transparent reporting to the Board of any potential issues regarding the design and construction
of the Project. The reporting would also allow the Board and all parties understand how these issues
have been addressed, to the extent possible, by Trans Mountain and the members of the technical
working groups.

As discussed in Chapter 7, the Board would impose a condition requiring Trans Mountain to file with
the Board an updated commitment tracking table prior to the start of construction (Condition 6).
This update should include all commitments made to landowners and government stakeholders.

The Board reminds Trans Mountain that even where commitments may not be specifically included in
Trans Mountain'’s filings submitted pursuant to Condition 6, Trans Mountain would still be required to
implement all commitments made in its Project application, or as otherwise agreed to in the evidence
it filed during the hearing, or in its related submissions (Condition 2).

Trans Mountain has committed to continue consulting with and addressing issues raised by affected
landowners, both before and after pipeline construction. The Board is of the view that an effective
and responsive process for responding to issues that may be raised by affected landowners is an
important part of the company’s ongoing engagement with landowners. To that end, the Board would
impose Condition 102 requiring Trans Mountain to confirm that it has created, and will maintain, a
process/system that tracks Project-related landowner and tenant complaints or concerns and how
Trans Mountain has addressed them, up until the Project is abandoned or decommissioned pursuant
to the NEB Act. The Board would also impose Condition 99. Some groups were critical of the
approach requiring Trans Mountain to maintain and file with the Board, records of its landowner and
tenant consultations, and provide confirmation that it will make available to a landowner or tenant,
upon request, a copy of the consultation records related to that landowner or tenant. The Board is of
the view that these requirements would facilitate an effective and responsive process for responding
to issues raised by landowners and tenants in order that potential concerns can be appropriately
addressed, to the extent possible.

The Board is of the view that with Trans Mountain’s commitments and the Board's recommended
conditions, Trans Mountain can continue to effectively engage the public, landowners and other
stakeholders, and address issues raised throughout the Project’s operational life.
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Aboriginal matters

5.1 Overview

The Board's process was designed to obtain as much relevant evidence as possible on Aboriginal concerns about
the Project, the potential impacts on Aboriginal interests, and possible mitigation measures to minimize adverse
impacts on Aboriginal interests. The Board was provided with and considered extensive information about concerns
related to the Project, and the measures that would be required to address those concerns, as brought forward
through consultation undertaken by the applicant and through the participation of potentially affected Aboriginal
groups and others in the hearing process. In assessing the potential impacts on Aboriginal interests, the Board
considered all of the evidence provided.

This chapter includes summaries of evidence provided directly by Aboriginal groups through their participation

in the hearing, as well as summaries of Aboriginal concerns and interests as recorded by Trans Mountain in its
evidence. Appendix 8 refers to information and evidence sources provided by Aboriginal groups who participated in
the hearing. The Board notes that identifying and referring to specific passages within the record can lead to other
direct and indirect references being overlooked. Therefore, anyone wishing to fully understand the context of the
information and evidence provided by Aboriginal groups should familiarize themselves with the entire record of the
hearing.* In addition, evidence provided by Aboriginal groups and evidence of Aboriginal concerns and interests
recorded by Trans Mountain in its evidence is summarized in chapters throughout this Report, including matters
relating to the use of lands, waters and resources for traditional purposes by Aboriginal groups as described in
Chapter 11 and Chapter 14.

14 Aboriginal groups provided evidence and made argument addressing all the chapters contained in this Report. Their evidence and views were fully
considered as is reflected throughout the Report. As noted above, this chapter of the Report cannot be considered in isolation from the Report
as a whole.
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5.2 Trans Mountain's consultation with Aboriginal Groups

Trans Mountain said it views working with Aboriginal communities along the Project route as part of its commitment
to promote open and transparent consultation and communication with Aboriginal communities, and to build lasting
and mutually beneficial relationships with these communities and Aboriginal businesses.

Trans Mountain said it embarked on an extensive consultation program commencing in 2012 to engage with
Aboriginal communities about the Project. To ensure meaningful engagement continues to occur, the company
committed to continue its engagement with Aboriginal communities, groups, associations, councils and tribes
throughout the life of the Project.

5.2.1 Trans Mountain's Aboriginal Engagement Program Design

Trans Mountain said it worked in collaboration with the Government of Canada and provincial ministries to
identify Aboriginal groups in Alberta and B.C. that might have an interest in the Project, or have Aboriginal
interests potentially affected by the Project.

Trans Mountain said that its final engagement list for Aboriginal communities and groups with traditional
territories in the Project area was developed in collaboration with federal departments, provincial
ministries, the Major Projects Management Office (MPMO), NEB, and the B.C. QOil and Gas Commission.
The company said it followed the recommendation of Indigenous and Northern Affairs Canada (INAC)

and used a 10-kilometer buffer area around the proposed pipeline corridor in B.C. to identify Aboriginal
groups with traditional territory in the Project area. Trans Mountain said given the lower degree of certainty
regarding traditional territories in Alberta, a 100-kilometer buffer was used. In Alberta, the pipeline would
cross Treaty 6 territory, Treaty 8 territory, and the Métis Nation of Alberta Region 4, but would not cross
any Indian Reserves. In B.C., the Project would cross both Crown lands and privately held lands, and is
proposed to cross seven Indian Reserves utilized by five Aboriginal communities:

*  Zoht #4 - Lower Nicola Indian Band

* Zoht #5 - Lower Nicola Indian Band

* Joeyaska # 2 - Lower Nicola Indian Band
*  Ohamil #1 - Shxw'ow'hamel First Nation
*  Popkum # 1- Popkum First Nation

*  Tzeachten #13 - Tzeachten First Nation

*  Matsqui Main # 2 - Matsqui First Nation

Trans Mountain said that it extended its Aboriginal engagement program to include coastal communities,
beyond the pipeline terminus at the Westridge Marine Terminal (WMT). Trans Mountain said it

engaged with communities on Vancouver Island and the Gulf Islands along established marine shipping
corridors transited by tanker traffic, as well as communities in and around Port Metro Vancouver. At the
recommendation of Transport Canada, for the Technical Review Process of Marine Terminal Systems and
Transshipment Sites (TERMPOL) review process, Trans Mountain also engaged with Aboriginal groups
located in the Burrard Inlet Region and Marine Corridor.

Trans Mountain said it added Aboriginal groups to its engagement when groups expressed an interest in the
Project. Trans Mountain's final list included 120 Aboriginal groups, two non-land based B.C. Métis groups,
and 11 Aboriginal associations, councils and tribes. The list of Aboriginal groups engaged by Trans Mountain
can be found in Appendix 9.

Trans Mountain said its Aboriginal Engagement Program for the Project was guided by the Kinder Morgan
Canada Aboriginal Relations Policy and focused on:

* enhancing trusting and respectful relationships;

* sharing Project information such as the Project scope, routing options, safety and emergency
response, scheduling and environmental field study components;

* negotiating group and community-specific protocols, capacity agreements, Letters of
Understanding (LOUs) and Mutual Benefit Agreements (MBAs);
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* facilitating traditional land use (TLU) and traditional marine resource use (TMRU) studies,
including traditional ecological knowledge (TEK) and socio-economic research;

* identifying potential impacts and addressing concerns;
* discussing the adequacy of planned impact mitigation and opportunities; and
* identifying education, training, employment, and procurement opportunities.

Trans Mountain said it considered Aboriginal Traditional Knowledge (ATK) according to Section 19(3) of the
Canadian Environmental Assessment Act, 2012, the filing requirements and guidance provided in the Board's
Filing Manual, as well as pertinent issues and concerns identified through Aboriginal engagement for the
Project. Trans Mountain said that ATK was typically collected from Aboriginal communities through the
participation of their members in biophysical field studies for the Project, and that their knowledge about
the land formed part of the documented studies.

5.2.2 Trans Mountain's consultation activities with Aboriginal groups

Trans Mountain said it made substantial efforts to provide Aboriginal groups with opportunities to
participate in planning the Project. It said that it used a number of methods to inform Aboriginal
communities, obtain feedback and identify issues about the Project. Activities began in 2012, including
sending out Project letters, holding open houses during 2012 and 2013, maintaining a project website,
providing Project update letters, and holding a number of Project meetings. Trans Mountain said more than
24,000 engagement activities were completed with Aboriginal groups based on the following framework
of activities:

*  project announcement;
* initial contact with Aboriginal community or Aboriginal group;
* negotiation and execution of confidential LOUs or capacity agreements;
*  host community information session(s);
* conduct TLU, TMRU and TEK studies;
* identify interests and concerns;
* review key mitigation options;
* provide additional capacity funding, if required; and
* negotiate and execute confidential MBA.
Trans Mountain said the communications materials that it sent to communities included:
* advanced notice of field study work and a field study process brochure;

*  Project update letters and newsletters including updates to the Project website content, regulatory
filings and participation funding; and

* invitations to meet to discuss routing options for those communities where the existing
Trans Mountain Pipeline system encounters Indian Reserve lands.

Trans Mountain said its process for engagement allowed each community and group to engage

in meaningful dialogue in the manner they chose, and in a way that met its objectives and values.
Trans Mountain said many communities worked cooperatively with Trans Mountain in relation to the
Project, some openly and others on a strictly confidential basis at their request.

Trans Mountain said that in March 2013, it provided a copy of the environment and socio-economic
assessment (ESA) approach summary to Aboriginal groups. Trans Mountain requested feedback on the
methodology for field studies that would be undertaken starting in May 2013.

Trans Mountain said that potential environmental elements interacting with the Project were identified
through consultation with Aboriginal groups. These elements included air and water quality, fish and fish
habitat, wetland loss or alteration, vegetation, wildlife and wildlife habitat, and species at risk. Effects from
potential accidents and malfunctions were also identified. Issues raised through consultation were included
in the assessment of potential Project effects. Trans Mountain said the feedback it received informed its
Project planning in a number of areas including routing, the scope of ESA, the identification of mitigation
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measures to reduce environmental and socio-economic impacts, emergency management, construction
planning, Project-related benefits and routing alternatives.

Trans Mountain said that engagement with participating Aboriginal communities about socio-economic
issues occurred in parallel with its Aboriginal Engagement Program. Activities included one-on-one
meetings with leaders and staff members, and meetings, interviews and discussions with people living in
the area. Trans Mountain said that information related to socio-economic elements (e.g., cabin locations,
resource use and employment and economy concerns) is often provided during meetings and discussion
associated with TLU and TEK. As a result, information made available from the non-confidential TLU
study reports and TEK discussions as it relates to the socio-economic elements was incorporated into the
socio-economic assessment.

Trans Mountain said TLRU and TMRU studies were initiated for the Project in 2012 and were
consultant-facilitated or independently directed by the group. Trans Mountain said the aim of the TLRU
and TMRU studies was to identify and mitigate effects of the Project on current use of traditional land
and marine resources. At the time of the submission of its evidence, Trans Mountain said a total of

52 communities participated in TLRU studies, 15 communities participated in TMRU studies and 57
communities provided TEK.

Trans Mountain said that the remainder of the Aboriginal groups consulted on the Project either did not
request to participate in a TLRU study or, in other cases, funding for a TLRU study had been discussed but
the parties were unable to reach agreement.

Trans Mountain said it executed 94 agreements, including LOUs (which include components for TEK,
TLRU and TMRU studies), capacity funding, and integrated cultural assessments with an aggregate
value of $36 million.

Trans Mountain said it received 30 letters of support from Aboriginal groups.

Trans Mountain said it is committed to working with Aboriginal groups to address Project-related interests
and concerns. The company said this is an ongoing and iterative process that is part of the ongoing
dialogue with Aboriginal groups. Trans Mountain said its ongoing consultation process is designed to
refine and optimize the work based on knowledge of the mitigation measures to be implemented in

the field. Trans Mountain said this would include regional workshops with Aboriginal groups to discuss
Environmental Protection Plans (EPPs) and Emergency Management, including mitigation measures to
minimize Project-related effects.

Trans Mountain said that through its Environmental Education Program, all personnel working on the
construction of the Project would be informed of the location of known TLRU sites.

Trans Mountain said that it is committed to the continuation of an effective Aboriginal Engagement
Program that satisfies all parties, and that it will continue engagement into Project development and
through operations.

5.2.3 Concerns raised about Trans Mountain's consultation with Aboriginal groups

A number of Aboriginal groups raised concerns in their written evidence and submissions filed with the
Board about Trans Mountain's consultations, including Adams Lake Indian Band, Asini Wachi Nehiyawak
Traditional Band, Cheam First Nation, Chawathil First Nation, Coldwater Indian Band, Cowichan Tribes,
Katzie First Nation, Lyackson First Nation, Métis Nation of Alberta Gunn Métis Local 55, Métis Nation

of British Columbia, Matsqui First Nation, Michel First Nation, Musqueam Indian Band, Nooaitch Indian
Band, Pacheedaht First Nation, Stk'emlupsemc Te Secwépemc, Sté:16 Collective, Snuneymuxw First Nation,
Squamish Nation, Tsartlip First Nation, Tsawout First Nation, Tsawwassen First Nation, Tsleil-Waututh
Nation, and Upper Nicola Band. The concerns raised in relation to Trans Mountain’s consultation for the
Project included:

* the engagement process and/or timing;
*  Project benefits;
* emergency response management and planning;

* capacity funding;
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* the opportunity to provide input; and

* the potential Project-related effects on the assertion of Aboriginal rights and title governing
traditional and cultural use of the land and/or marine environment.

Cheam First Nation and Chawathil First Nation said that Trans Mountain has not engaged in any
consultation with respect to emergency response, and did not give consideration to their Aboriginal rights
and title.

Adams Lake Indian Band said that Trans Mountain’'s engagement has been impersonal, inaccurate, and
lacking sincerity. It also said that Trans Mountain offered to engage on its Aquatics Offset Plans. However,
when Adams Lake Indian Band expressed interest and proposed engagement, Trans Mountain retreated
from its offer of engagement.

Cowichan Tribes said that Trans Mountain's approach to consultation limited the measures available to
mitigate impacts, and that to properly account for the Project’s potential impacts on the Cowichan Tribes’
Aboriginal rights and title, Trans Mountain must have understood Cowichan Tribes’ strength of claim at

a stage where Trans Mountain could have fundamentally altered the Project design and been open to all
options for mitigation measures. Cowichan Tribes said that did not occur.

Coldwater Indian Band said targeted and specific consultation with Coldwater is required to develop
appropriate avoidance, mitigation and accommodation of impacts, and this has not occurred. Coldwater
Indian Band also said that meaningful consultation on the Project, including routing, has not occurred.

Katzie First Nation said they had difficulties in reaching agreement with Trans Mountain on capacity funding
or Mutual Benefit Agreements, and therefore could not provide all of the information Trans Mountain
needed to understand the potential impacts to traditional sites and uses.

Kwantlen First Nation expressed concerns with Trans Mountain's lack of consultation and consideration of
Aboriginal rights and title for emergency response in Trans Mountain's identification of “High Consequence
Areas” for emergency response.

Lyackson First Nation said that Trans Mountain did not discuss mitigation measures and without further
consultation, issues remain unresolved.

Métis Nation of Alberta Gunn Métis Local 55 said that it wishes for meaningful consultation beyond the
hearing and construction phase. It said this should include operation of the pipeline, since a spill could
impact water bodies downstream of the Project, as well as lands holding burial, archaeological and heritage
sites, and lands used for harvesting. It also said it has been excluded from discussions on developing a fish
and fish habitat offset program.

Michel First Nation said Trans Mountain only initiated consultation with Michel First Nation on the
proposed Project once Michel First Nation made Trans Mountain aware of the need to consult with them,
and that the late start to the consultation process and collection of TLU information has resulted in a
failure to include Michel First Nation in the overall development of the assessment, failure to assess effects
on Michel First Nation rights and interests, and failure to include Michel First Nation in discussions of
mitigation and accommodation.

The St6:16 Collective raised a number of concerns regarding its consultation with Trans Mountain.

The St6:16 Collective expressed concern about Trans Mountain's reluctance to formalize commitments to
the Sté:10 Collective outside of a Mutual Benefit Agreement, to directly involve Sté:16 technical and cultural
experts in Project mitigation and Environmental Protection Planning (EPP development), emergency
response planning, or environmental survey work in order to mitigate concerns pertaining to traditional
fisheries, spiritual and cultural sites, wetlands, old growth forests, communication protocols, capacity
development, economic development or emergency response procedures. The Sto:lo Collective also raised
concerns with the engagement process, in that communication has been on a proponent to Band level, when
Trans Mountain was asked to have communication sent through the Sté:16 Collective as the process for
engagement established by the Collective, leading to negative impacts on the engagement process.

Stk’emlupsemc Te Secwépemc said that there had been no discussion with Trans Mountain on the proposed
routing of the pipeline.
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5.3

Tsawwassen First Nation said in their written evidence that Trans Mountain mischaracterized

its engagement with Tsawwassen First Nation through the Aboriginal Engagement Logs filed by
Trans Mountain. Trans Mountain acknowledged errors and omissions, and accepted the updated
information on consultation filed by Tsawwassen First Nation.

Simpcw First Nation, First Nations of Maa-nulth Treaty Society, and Adam Olson said they were not
meaningfully consulted by Trans Mountain about the Project and its potential impacts to their Aboriginal
rights, title and interests.

In response to the concerns expressed, Trans Mountain said it made every effort to provide Aboriginal
groups with opportunities to engage in meaningful dialogue in the manner they chose, and in a way that
met their objectives and values. Trans Mountain said it tailored its engagement approach to accommodate
the myriad of diverse objectives and values it encountered. The sharing of information was integral

to this process. As a result of the information it received, Trans Mountain said it made modifications

to the Project in order to reduce impacts on the land and marine environment, address concerns

regarding routing and construction, address socio-economic considerations, and enhance Aboriginal
involvement and engagement.

Trans Mountain said during engagement activities, Aboriginal groups expressed an interest in participation
in emergency response planning and programs (ERP). Trans Mountain said the integration of Aboriginal
groups into ERP provides opportunities for reduced response time in some locations and additional
workforce to respond to a spill and participation of Aboriginal communities in emergency planning and
response also aligns with the principles outlined in the B.C. land based spill initiative. Trans Mountain said
ERPs will be developed with the participating Aboriginal group(s) and Aboriginal groups will be invited

to participate in regional workshops regarding emergency response planning. Finally, Trans Mountain
committed to file a consultation plan related to their Emergency Management Program (EMP),

including its ERPs.

Trans Mountain said the company and the Sté:16 Collective have had multiple engagements throughout

the hearing process. Trans Mountain said it has proactively engaged with the communities represented

by the St6:16 Collective, with the Sté:16 Collective, and with Ts'elxweyeqw Tribe Management Limited
(TTML) to ensure Sté:10 interests are heard, and potential issues and concerns can be avoided or mitigated.
Trans Mountain's evidence of the engagement activities, completion of land use studies, and the provision
of funding to support engagement is outlined in its evidence filed throughout the hearing process.

Trans Mountain also said it has continued to share information with St6:16, in response to the information
received through the Integrated Cultural Assessment Report.

Trans Mountain said it has made multiple efforts to share information regarding procurement, employment,
and training for the Project, including with Tsarlip First Nation, and has requested that Tsartlip share
information regarding the abilities of the Nation and its membership to participate in the business and
employment-related opportunities that would arise as a result of the Project.

In response to Tsawwassen First Nation, Trans Mountain said that starting in 2012, Trans Mountain has
been engaging Tsawwassen First Nation on the Project to provide comprehensive information to them, to
seek feedback from them, and to identify anticipated impacts of the Project on the assertion of Aboriginal
rights and title governing traditional and cultural use of the environment. Trans Mountain stated it is aware
of the Tsawwassen First Nation Final Agreement, and the resulting rights and obligations. Trans Mountain
said its understanding of the Final Agreement is based on both reviewing the agreement and on discussions
with Tsawwassen First Nation. Trans Mountain confirmed that, in engaging with Tsawwassen First Nation
regarding the Trans Mountain Expansion Project, it took the Final Agreement into consideration.

Trans Mountain said it is committed to continued engagement to discuss the Project, mitigation measures,
Project-related issues and the potential Project-related effects on Aboriginal groups.

The Government of Canada’s consultation process with Aboriginal groups

The Government of Canada said it would rely on the Board's review process, to the extent possible, to identify,
consider and address any adverse impacts on potential or established Aboriginal and treaty rights resulting
from the Project. The Government of Canada said federal authorities work together to ensure the legal duty
to consult Aboriginal groups is fulfilled and performed in a coordinated manner that is integrated with the
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environmental assessment and regulatory review process for the Project. In the Government'’s correspondence to
Aboriginal groups, Aboriginal groups were informed of the Crown's reliance on the Board's process, to the extent
possible, to meet the Crown’s duty to consult and encouraged to participate in the Board's process to express
Project-related concerns.

The Government of Canada outlined its approach to consultation with Aboriginal groups for the Project, which
occurs in four phases:

* Phase I: Initial engagement, from submission of project description to the start of NEB review process;
*  Phase Il: NEB hearings, from the start of the NEB review process to the close of the hearing record;

* Phase lll: Post-NEB hearings, from the close of the hearing record to a the Governor in Council (GIC)
decision on the project; and,

* Phase IV: Regulatory permitting, from the GIC decision on the project to issuance of departmental
regulatory approvals (if required).

The Government of Canada said that commencing at the close of the NEB hearing record and ending with a GIC
decision on the Project, the Major Projects Management Office (MPMO) will coordinate consultation meetings
between the Government and Aboriginal groups for which the depth of consultation has been determined to be
moderate or high. The purpose of these consultations is to conduct a meaningful two-way dialogue to determine

if there are any concerns related to the Project that have not been fully addressed by the NEB's draft conditions or
the proponent’s commitments to that point in the process, and to consider proposals from Aboriginal groups for
accommodation measures to further address outstanding issues or concerns that could be considered by the Crown.

A number of Aboriginal groups expressed concerns about the limitations of the Government of Canada’s approach
to discharging its duty to consult with Aboriginal groups, including its reliance on the NEB process. Some said that
direct government-to-government consultation with the federal government is required to address their concerns, or
as part of their decision-making about whether the Project may proceed in their territory.

5.4 Participation of Aboriginal groups in the Board's hearing process

The Board's Enhanced Aboriginal Engagement (EAE) initiative aims to provide proactive contact with Aboriginal
groups that may be affected by a proposed project, and to help Aboriginal groups understand the Board's regulatory
process and how to participate in that process. The Board reviews the completeness of the list of potentially affected
Aboriginal groups identified in the proponent’s Project Description filed with the MPMO and the Board. The Board
may suggest to the applicant any necessary revisions. The Board then sends letters to each potentially impacted
Aboriginal group on the revised list, informing them of the project as well as the Board's regulatory role in respect

of the project, and offers to provide further information on the hearing process. Following issuance of these letters,
Board staff follow up, respond to questions or conduct information meetings, where requested.

As committed to in the Project Agreement with the MPMO for the Project, the Board carried out its EAE

activities for the Project from the time the Project Description was received on 23 May 2013 until February 2014.

In August 2013, the Board sent a letter to 131 potentially affected Aboriginal groups and organizations. The letter
discussed the Board's hearing process and its Participant Funding Program. It also included a summary of the
Project, information on how to obtain further information and an offer for NEB staff to attend a community meeting.
Between November 2013 and February 2014, NEB staff presented information in person at nine community meetings
attended by 22 different Aboriginal groups and organizations.

Seventy-three Aboriginal groups participated as intervenors in the OH-001-2014 hearing and provided their
comments, views and evidence through written submissions and oral evidence to the Panel. Appendix 8 refers
to information sources provided by Aboriginal groups who participated in the review process and where this
information can be located on the public record.

A total of 35 Aboriginal groups and individuals provided oral traditional evidence (OTE) to the Board during

the hearing. The Board received OTE at five locations (Edmonton, Chilliwack, Kamloops, Victoria, and Calgary).
The Board received traditional evidence from the Horse Lake First Nation by telephone. The Board also made the
audio recordings of OTE sessions available free of charge from the audio recording service provider.
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5.5

Potential impacts on Aboriginal groups

5.5.1 Trans Mountain's assessment of impacts on Aboriginal groups

Trans Mountain said that through its Aboriginal Engagement Program, it worked with Aboriginal groups

to identify anticipated impacts of the Project on the assertion of Aboriginal rights and title governing
traditional and cultural use of the land and marine environment. Trans Mountain said it endeavored to
gather Aboriginal perspectives on rights and asserted rights, identify issues and concerns relating to those
rights and the Project, and reach understandings or agreements that address potential infringement of
Aboriginal rights affected by the Project.

Trans Mountain said its understanding that existing Aboriginal and treaty rights of the Aboriginal peoples of
Canada are recognized and affirmed through section 35 of the Constitution Act, 1982.

Trans Mountain said it acknowledges the importance of the environment and the resources within it to
Aboriginal communities, and understands that the ability to participate in traditional land use activities is
an important component of the exercise of their rights. Trans Mountain said its assessment of potential
adverse effects of the Project considered the following value components that support Aboriginal

rights and interests:

* economy;
*  employment;

* community services and infrastructure;

* individual, family and community well-being;

*  human health;

* traditional culture;

* section 35 rights to fish, hunt and gather;

= Governance;

* visual and aesthetic resources; and

* species and habitats required to maintain a traditional lifestyle.

Trans Mountain said the methodology used to assess potential adverse effects of the Project on

valued components supporting the exercise of Aboriginal rights and interests considers: the potential
environmental and socio-economic effects of the Project; ways in which these effects can be minimized
or avoided altogether; and key mitigation strategies in place that would further reduce these effects.
Trans Mountain said that it included Aboriginal participation in its environmental field program to
incorporate Aboriginal views and additional traditional knowledge of the land into the consideration of
potential Project-related environmental effects, and to provide Aboriginal community members with the
opportunity to provide TEK information to the ESA. Trans Mountain said its approach for collecting TEK
tried to ensure a free, informed and ongoing process that meets Canadian ethical research standards.
Translators were made available in the field upon the request of a given community, as warranted.
Trans Mountain said that during field surveys, over 200 participants reviewed, collected and discussed
TEK and potential Project-related effects and mitigation strategies.

Trans Mountain said it considered the potential effects of spills on elements of the environment that
support Aboriginal rights and interests. It said it acknowledges that salmon are vital to First Nations
people in B.C.

Trans Mountain said TLU studies were completed on Crown land to obtain information regarding the TLU

activities that participating Aboriginal communities engage in on the land. The aim of the TLU studies was
to assess and mitigate effects of the Project on current use of Crown lands for traditional activities and on

identified TLU sites. Trans Mountain said this is achieved by meeting the following objectives:

* determine the extent and general nature of each community's current use of lands for traditional
activities relative to the Project;

* identify existing concerns and potential effects of the Project on traditional land and resource use
for baseline scoping and selection of social or environmental indicators for the effects assessment;
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* provide traditional knowledge information, where appropriate, for the assessment of potential
Project-related effects on traditional land and resource use; and

* establish appropriate site-specific mitigation measures to address traditional land and resource
use concerns raised relative to the Project.

As discussed in detail in Chapters 11 and 14 of this report, Trans Mountain said it based the assessment of
effects on TLRU and TMRU on biophysical and human environments.

For the pipeline and associated facilities, Trans Mountain said that subsistence activities may be
temporarily disrupted by construction or operations of the Project and the disruptions could mean that
the traditional resource users miss the opportunity to harvest wild foods (e.g., wildlife, fish, plants) or
that their participation is curtailed. Trans Mountain said that, despite these disruptions, the construction
and routine operations would not result in significant adverse effects on the ability of Aboriginal
communities to continue to use land, waters or resources for traditional purposes, and thus the Project’s
contribution to potential broader cultural impacts related to access and use of natural resources is also
considered not significant.

For the WMT, Trans Mountain said the expanded dock complex would become a permanent feature of the
inlet and long-term traditional resource use patterns will likely adapt over time. Trans Mountain concluded
there are no situations for TLRU that would result in a significant residual socio-economic effect, and that
residual socio-economic effects of construction and operations activities of the WMT on TLRU indicators
would be not significant.

With respect to the effects of Project-related marine vessel traffic, Trans Mountain said that a disruption

of subsistence activities may occur due to increased transit of Project-related marine vessel traffic by
restricting access to traditional use areas particularly if the resource users' travel occurs at the same time
and in the same location as the Project vessel's transit. The company said that this could result in limiting
the ability to harvest in certain areas, missed harvesting opportunities, or an increase in travel time to reach
a destination. Trans Mountain said the Project-related disruption would only be temporary and activities are
likely to be resumed in most cases once the vessel has passed. Trans Mountain said the effects associated
with Project-related marine vessel traffic on TMRU are considered not significant, with the exception of the
expected residual effects on the traditional use associated with Southern resident killer whale population,
which are considered to be significant.

Trans Mountain also said that its assessment of total cumulative effects for the Project concluded that that
there would be no significant Project contribution to adverse cumulative effects to the biophysical resources
in the environment used for TLRU or TMRU by Aboriginal groups. Trans Mountain concluded that overall
there would be no significant adverse effects on the biophysical resources or the ecosystems that support
TLU activities, with the exception of the Project’s effects on the Southern resident killer whale.

With respect to human environment considerations, Trans Mountain concluded that there are no situations
where social and cultural well-being, infrastructure and services, and community health indicators would
result in a significant residual socio-economic effect with respect to Aboriginal groups, including with
respect to increased stress and anxiety related to perceived contamination that Aboriginal groups may feel
could result from the Project. Trans Mountain said that the assessment of effects on TLU patterns is based
on alterations to the biophysical resources that TLU practices are based on and on consideration of the
human environment, and concluded that the effects of the Project on TLU are not significant. Therefore,
according to Trans Mountain, the residual socio-economic effects of Project construction and operations
would be not significant.

5.5.2 Impacts raised by Aboriginal groups

Aboriginal groups have raised concerns throughout their written and oral evidence in this proceeding, and
information about their concerns and interests has also been provided directly to Trans Mountain, which
has filed evidence summarizing the concerns presented to them. Aboriginal groups have characterized
their concerns and interests in ways specific to each of them and while information regarding key concerns
and interests are summarized here, anyone wanting to understand the full context of the concerns and
interests expressed by Aboriginal groups should familiarize themselves with all of the relevant evidence

on the record.
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Aboriginal groups provided information on impacts through their consultation activities with

Trans Mountain as well as through their participation in the NEB hearing process. This evidence
included completed TLRU and TMRU studies, OTE, responses to information requests, written evidence
and final argument.

A number of Aboriginal groups raised overarching concerns about impacts on their Aboriginal and treaty
rights. Within both written and oral evidence, Aboriginal groups provided information on how, where, and
when they exercise their asserted and established Aboriginal and treaty rights, and they expressed their
concerns as to how these rights might be impacted.

Groups described their established rights in the Project area, including those established through Treaty
No. 6, Treaty No. 8, the Douglas Treaties, the Tsawwassen First Nation Final Agreement and court cases,
including R. v. Sparrow and R. v. Van der Peet. Groups also described their rights in areas that would be
traversed by Project-related marine vessel traffic. Aboriginal groups referred to, and provided evidence on,
their rights to hunt, trap, fish and gather and noted their rights related to the establishment of reserves.

In addition, a number of Aboriginal groups provided information about their asserted rights. Details
were provided as to claims to Aboriginal title in areas potentially impacted. Descriptions were provided
of stewardship and governance rights. Aboriginal groups described their rights to fish for food, social,
ceremonial and commercial purposes, and specific reference was made to fishing and harvesting sites,
including those for salmon, crabs, prawns, shellfish and waterfowl. A number of Aboriginal groups noted
the importance of the Fraser River for the exercise of rights. Aboriginal groups also noted the importance
of marine areas for exercising their rights, including Burrard Inlet, Howe Sound, Swiftsure Bank and

the Strait of Georgia. Details were provided regarding rights to gather plants for food and medicine as
well as rights to engage in hunting and trapping activities, including harvesting of ungulates, waterfowl,
fish, and shellfish. Travel and access was often referred to in the descriptions of their Aboriginal rights.
Many Aboriginal groups noted rights related to ceremonial and spiritual practices and places. Rights related
to archaeological and cultural heritage sites were also described. Much emphasis was placed on the
importance of the exercise of their Aboriginal rights to their culture.

Aboriginal groups expressed significant concern as to how the exercise of these rights would be impacted.
A number of Aboriginal groups noted the importance of protecting the land and water for future
generations, and indicated that the Project would introduce too much risk and additional impacts to their
territories, rights, and identities. Aboriginal groups also said that they must be part of all part decisions
regarding access to their lands, waters and resources.

Indigenous and Northern Affairs Canada (INAC) said First Nations involved in the review of the proposed
Project are at various stages of the British Columbia treaty process. INAC described in its evidence the
ongoing status of negotiations within the British Columbia treaty process.

In addition to these overarching concerns related to their asserted and established Aboriginal rights and
title, key concerns raised by Aboriginal groups about the Project relate to its potential impacts on:

* traditional land and marine resource uses, practices and activities;
* cultural heritage resources;

*  community health;

* cultural practices;

* effects of cumulative development; and

*  employment.

Many of the topics of concern raised by Aboriginal groups are addressed in the chapters throughout

this Report. The potential impacts on biophysical components, including fish and fish habitat, wildlife,
vegetation, soils, and water quality and quantity, are discussed in Chapters 10 and 14. The potential effects
on traditional land and resource use (TLRU) and traditional marine resource use (TMRU) are addressed

in Chapters 11 and 14 respectively. Navigation, navigation safety and potential effects on recreational and
commercial fishing are discussed in Chapter 11. Potential effects on human health, including the health

of Aboriginal people, are discussed in Chapters 11 and 14. Emergency management and spill response is
discussed in Chapter 9. The concerns raised by Aboriginal groups that relate specifically to these elements
are discussed in detail in each of these respective chapters.
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Impacts on traditional land and marine resource uses, practices and activities

Aboriginal groups said that their people have lived, hunted, gathered and fished within their traditional
territories since time immemorial, and their uses of the lands, waters and resources within their territories
are the backbone of their cultures. Many groups said they felt that the construction and operation of the
Project would adversely impact their uses and activities within their traditional territories.

Aboriginal groups raised concerns about how the Project could negatively impact their ability to continue
their traditional uses, practices and activities such as hunting, fishing, trapping, the gathering of plants for
subsistence and medicinal purposes, as well as their ability to access the land and specific sites for these
purposes. Groups expressed concerns about their ability to harvest traditional food resources, including
fish, shellfish, birds, and wild game as well as the impacts any reductions in their ability to harvest these
resources would have on cultural and ceremonial activities as well as cultural transmission. Groups said that
the harvesting and preparing of food is the primary context for many aspects of cultural transmission.

Many groups were concerned about their ability to continue to harvest plants for traditional uses, including
medicinal plants. Some Aboriginal groups said that they had concerns with the clearing of vegetation and
with contamination of plants and loss or alteration of traditional use subsistence sites for plant gathering.

With respect to the WMT and marine shipping, a number of groups expressed concern these would
negatively impact fish and fish habitat and would impact the reliance on fish for food and sustenance,
and for economic purposes and spiritual practices and ceremonies, including harvesting at and
around the WMT.

Concerns about specific marine resource harvesting locations, such as Swiftsure Bank, were also raised.

Several Aboriginal groups expressed concern that accessing marine harvesting sites will be further
restricted as a result of increased Project-related marine traffic.

Aboriginal groups contend that a spill would have a catastrophic effect on the resources that they
traditionally harvest and that the fact that the probability of a spill is small is not sufficient reason to
determine the effects of a spill are not significant. They fear that a substantial spill or series of smaller spills
could push resources past the tipping point and dramatically pollute and reduce stocks and habitat for
many years.

Impacts on cultural heritage resources

A number of Aboriginal groups raised concerns about the potential effects on their cultural heritage
resources, including potential impacts to specific sites as well as effects on their continued ability to access
sites in areas of cultural significance such as spiritual sites and gathering places. Groups said the Project
would have impacts on their lands, resources and cultural practices including potential contamination of
ancient village sites and cemeteries. Groups said their cultural rights and interests include sacred sites like
villages, cemeteries, burning and ritual bathing sites, pit houses, and travel routes. Some groups expressed
concern about their most sacred sites, including house pits and burial grounds.

Some groups expressed concern that specific information relating to their particular cultural heritage and
spiritual sites were not fully accounted for in Trans Mountain's assessment of the project or its mitigation
measures. The St6:16 Collective raised specific concerns about potential impacts of the Project on the
Lightening Rock site.

Impacts on community health

Several Aboriginal groups expressed concerns about potential direct or indirect effects on community
health, particularly in the event of a spill, through impacts on cultural activities, traditional food resources,
or through increased anxiety and perception of contamination. Groups raised concerns about how the
ability to continue traditional land use activities has resulting effects on the physical and psychological
health of community members.

Some Aboriginal group expressed concern about predicted impacts on physical and community health
including stress, and reduced pre-natal health and youth development.
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Impacts on cultural practices

Many Aboriginal groups expressed concerns that the Project would impact opportunities to transmit
knowledge from one generation to the next. Aboriginal groups said that being on the land connects the
present to the past, and traditional and cultural activities, such as harvesting, fishing and ceremonies bind
families together. A number of groups were concerned that the Project would accelerate the process of loss
of the spiritual connection to the land being experienced by youth and successive generations.

Aboriginal groups said that their sense of place, privacy and quiet enjoyment are all-essential to their
cultural and sacred practices, and that they will suffer sensory disturbance to these from tanker noise, light
and vibration. Groups noted specific cultural practices they undertake, such as bathing in the waters of
Burrard Inlet and associated creeks. Groups said continuing to engage in their ceremonial practices is a very
important part of their culture.

Many Aboriginal groups described how a disruption or reduction to traditional travelways would represent
a loss of cultural expression and identity, as well as a loss of teaching opportunities for youth.

Effects of cumulative development

Many Aboriginal groups discussed cumulative effects in their written and oral evidence. Aboriginal groups
said that their traditional territories have already been subject to change and continued encroachment.
Groups said that the cumulative effects of development activities, including large-scale residential,
industrial and commercial development, highways, railways and other infrastructure, and agricultural
development have severely impacted their ability to exercise their Aboriginal and treaty rights. Aboriginal
groups are concerned about the effects of existing development on the health of the ecosystems and
resources harvested, and on their cultural and spiritual well-being, and the potential effects of the Project in
addition to these existing effects.

Groups said that hunting activities continue to be impacted by development, and expressed concerns about
the fragmentation of lands, loss of access to hunting and trapping areas, encroachment of developments,
and loss of natural habitat.

A number of Aboriginal groups had concerns with increased access to traditional areas. They were
concerned that this would threaten wildlife, increase fishing pressure, and increase competition for
resources used for traditional purposes.

A number of groups expressed concerns about Tran Mountain's cumulative effects assessment. Some
groups said it did not accurately characterize or reflect the implications of incremental impacts on their use
and occupancy of their territory, their interests, or their Aboriginal rights and title.

Employment

In addition to the concerns noted above, numerous Aboriginal groups also expressed an interest in
employment and procurement opportunities as well as assistance with training to provide required skills.
Many Aboriginal groups said they wanted to participate in monitoring activities, and that community
members or Elders should be present during construction and involved in reclamation work to ensure
mitigation measures are completed. Samson Cree First Nation expressed concerns with monitoring by third
parties and said ongoing Traditional Land Use and Environmental monitoring should be part of prevention
and protection mechanisms.

Mitigation for potential impacts on Aboriginal groups

Trans Mountain said it developed mitigation measures in accordance with Trans Mountain standards,
industry and provincial regulatory guidelines, current industry-accepted best practices, engagement
with Aboriginal communities, experience gained from other pipeline projects with similar environmental
and socio-economic conditions, and professional judgment. Mitigation measures, Management Plans
and Contingency Plans are included in the Pipeline, Facilities and Westridge Marine Terminal EPPs.
Trans Mountain said the EPPs and Environmental Alignment sheet would be used to guide inspection
and monitoring of the Project during construction. Details of the mitigation measures Trans Mountain
committed to for specific impacts are outlined throughout this Report.
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5.6

Trans Mountain said that, in response to concerns and requests from Aboriginal groups, it made a number
of changes to the Project, including:

* reconfiguring the pipeline design in the Upper Fraser River and Upper North Thompson River Valley
as a result of concerns raised during Aboriginal engagement activities;

*  revising a proposed route as a result of engagement with Peters First Nation on routing options
across the Peters Indian Reserve No. 1A;

* implementing mitigation to ensure Project personnel are prohibited from fishing on Jacko Lake
during construction activities, and working to provide continuous access to Jacko Lake for
Stk'emlupsemc te Secwepemc members; and

* inresponse to concerns from the Katzie First Nation about Surrey Bend Regional Park, confirming
that no land would be taken or removed from Surrey Bend Regional Park, and acquiring an
easement for the pipeline that ensures ownership of the land will remain with the Park authority.

To mitigate the effects and concerns regarding traditional marine harvesting and cultural activities,
Trans Mountain committed to, among other measures, provide regular updated information on
Project-related marine vessel traffic to Aboriginal communities. It also committed to initiate a public
outreach program prior to the Project operations phase to communicate information on Project-related
timing and scheduling with Transport Canada, the Canadian Coast Guard, the Chamber of Shipping for
British Columbia, commercial and tourism associations, and potentially affected Aboriginal groups.

Trans Mountain said that Project-related marine vessels would be fully compliant with all applicable
navigational, communications and safety regulations, including those of Transport Canada, the Canadian
Coast Guard, the PPA and PMV.

Trans Mountain said that, during engagement activities, Aboriginal groups expressed an interest in
participation in emergency response planning and programs (ERP). Trans Mountain said that ERPs will be
developed with the participating Aboriginal group(s) and Aboriginal groups will be invited to participate
in regional workshops regarding emergency response planning. Trans Mountain committed to file a
consultation plan related to its Emergency Management Program (EMP) including its ERPs.

In response to the high level of interest in monitoring activities, Trans Mountain said Aboriginal Monitors
would be part of the onsite Environmental Inspection Teams to provide traditional knowledge to the
construction program to ensure protection of the environment, and to ensure the successful protection,
mitigation and monitoring requirements set out in the EPPs. Trans Mountain also committed to manage
access along portions of its right-of-way by implementing mitigation measures during the pre-construction,
construction and post-construction phases.

Trans Mountain said it is committed to continued engagement with Aboriginal groups when reclamation
management plans are being finalized.

Trans Mountain said that site-specific mitigation and enhancement measures will be implemented to
ensure that the potential adverse social effects are eliminated or reduced and potential positive effects are
enhanced during Project activities.

Trans Mountain said it will support employment and economic opportunities for Aboriginal groups for the
Project and that it has developed a Training Policy for Aboriginal Peoples to create initiatives that increase
the long-term capability for Aboriginal people to participate in the economy and to share in the success

of the Project. Trans Mountain also said it will work with Aboriginal communities to promote economic
development through the identification of opportunities that offer Aboriginal communities and businesses
the ability to participate in the procurement of goods and services in support of the Project.

Submissions related to section 35, Constitution Act, 1982

Aboriginal groups noted that the Board is required to act in a manner that is consistent with the Constitution
Act, 1982. They said that federal action cannot unjustifiably infringe treaty and Aboriginal rights and that the
Crown is always subject to the limits imposed by the honour of the Crown, including the obligation to engage
in proper consultation.

Aboriginal groups argued that, in accordance with the Supreme Court of Canada’s decision in Rio Tinto Alcan
Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43 (“Carrier Sekani"), the Board must assess the adequacy of Crown
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consultation as it has the power to decide questions of law, and Parliament has not excluded the ability to decide
constitutional questions from the Board's jurisdiction under either the NEB Act or CEAA. They argued that if the
Board is to exercise its jurisdiction under section 52, it must first address and decide all necessary questions of
fact and law, including whether the Crown has discharged the duty to consult and accommodate. They said that
the Board cannot make a recommendation in the public interest until it is satisfied that the duty to consult has
been discharged. Groups argued that, because the Crown participated in the process, this case was different from
the facts considered in Chippewas of the Thames First Nation v. Enbridge Pipelines Inc., 2015 FCA 222. It was argued
that the Board's recommendation was not simply one of many decisions in relation to the Project but rather was
the key regulatory decision to be made in relation to the Project. Aboriginal groups characterized the Board's
recommendation as a strategic higher-level decision or recommendation.

Aboriginal groups said that the controlling question in all situations is what is required to maintain the honour of
the Crown and to effect reconciliation between the Crown and the Aboriginal peoples with respect to the interests
at stake. Reference was made to what was described as the two primary purposes of the duty to consult and
accommodate: balancing interests and preserving the honour of the Crown. Aboriginal groups noted that the duty
to consult is intended to advance reconciliation between Aboriginal people and the Crown by ensuring Aboriginal
concerns are heard and considered and that Aboriginal rights are accounted for in decision-making, protected and
accommodated. Consultation must involve a dialogue with a genuine intention of understanding the rights and
concerns of Aboriginal groups, and with an openness towards changing course if required. They noted that there
must be an intention to substantially address Aboriginal concerns.

Aboriginal groups argued that the Crown has not discharged its duty to consult and accommodate and therefore
the Board must recommend that the Project not be approved. Some Aboriginal groups argued that there had been
no Crown consultation to date and that a decision-maker who proceeds on the basis of inadequate consultation
errs in law. Aboriginal groups argued that while the Board does not have an independent duty to consult and
accommodate, it does have an obligation to exercise its decision making function in accordance with section 35 but
that because of procedural flaws in the hearing process, the Board did not have sufficient evidence to recommend
the Project. Several groups argued that the Board's process was inadequate and that their participation in that
process was hampered by a variety of issues, including funding. Some argued that they were not provided with
complete information, that their rights were not appropriately scoped and that the Project impacts on their rights
were not appropriately assessed, as there was too much reliance on biophysical indicators as proxies for Aboriginal
rights rather than on evidence dealing directly with impacts to Aboriginal rights A number of Aboriginal groups
noted that consultation must occur early in the process and cannot be put off to later stages; they argued that such
early consultation had not occurred in this case. Several groups argued that the Board's process was ill-suited for the
intended purpose of consultation.

Aboriginal groups argued that the Government of Canada’s commitment to consultation after the Board has issued
its decision cannot have any bearing on the Board’s determination of whether the duty to consult and accommodate
has been discharged as it is impossible to know whether it would be meaningful or effective. They argued that
consultation that occurs after the Board issues its Report cannot be meaningful as the conditions of approval will
have already been set. Aboriginal groups pointed to NRCan's list of potentially outstanding issues as evidence

that the Crown is of the view that Crown consultation has not been adequate. Aboriginal groups suggested that

the Crown does not rely on Trans Mountain to discharge its duty to consult and, therefore, Trans Mountain’s
regulatory filings regarding engagement with Aboriginal groups are not relevant. Some Aboriginal groups argued
that the Crown has not put any evidence before the NEB that would allow the Board to find that consultation

has been fulfilled.

While most Aboriginal groups were of the view that the Board had to make a finding on Crown consultation, the
St6:16 Collective said during oral argument that the Board did not have a role as far as commenting on the Crown's
consultation because Crown consultation was not complete. The St6:16 Collective said the Board should make a
finding on whether Trans Mountain has done an adequate job of consultation such that the Crown could rely on it
in some way. Additionally, the St6:16 Collective submitted that since the Crown has made filings with the Board, the
Board could comment on them. However, in the Sté:16 Collective's view, the final determination about adequacy of
Crown consultation rests with the GIC.

Several groups argued that the Board's constitutional role includes determining whether they had proven their
Aboriginal rights for the purposes of the application and whether issuing the Certificate would infringe those rights.
Groups also argued that a justification analysis must be performed to determine whether, absent consent of the
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Aboriginal groups, infringements of proven rights are justified such that the government action is consistent with
section 35(1). A number of Aboriginal groups argued that the infringements to its rights could not be justified, with
one group noting that a “public interest” justification was too vague to be a valid legislative objective. Aboriginal
groups argued that the Crown must fully discharge its constitutional obligation to justify the infringement prior to
permitting the Project to proceed and that the NEB regulatory process was not designed to justify the infringement.
They argued that the Board should recommend dismissal of the application on the grounds that the Crown has to
date failed to justify the infringement of proven Aboriginal rights.

Trans Mountain said that the Board must exercise its decision-making function in accordance with both the NEB Act
and section 35(1) of the Constitution Act, 1982. It said the Board does this through broad consultation requirements
it imposed on the proponent and by providing Aboriginal groups with an opportunity to participate in a robust and
accessible regulatory process in a meaningful way.

Trans Mountain said the Federal Court of Appeal was clear in Standing Buffalo First Nation v. Enbridge Pipelines
Inc., 2009 FCA 308 that the Board is not the Crown nor its agent when considering a section 52 application.
This case was said to be directly analogous to the current Project because here the NEB process also ensures
that the proponent has due regard for Aboriginal rights. Trans Mountain argued that the Board's process
also provides a practical and efficient framework within which the Aboriginal group can request assurances
regarding project impacts.

Trans Mountain said that the Crown has indicated that the feedback it receives in the NEB's Report will refine the
Crown's understanding of potential Project impacts on Aboriginal interests. While acknowledging that the NEB
Act gives the Board full jurisdiction to hear and determine all matters, whether of law or of fact, Trans Mountain
submitted that in Carrier Sekani, the Court rejected the argument that every tribunal with jurisdiction to consider
questions of law has a constitutional duty to consider whether adequate consultation has occurred and if not to
fulfill that requirement itself. In Trans Mountain's view, given the evidence on the Board's record that the Crown
consultation process with Aboriginal groups is not over, an adequacy determination by the Board at the NEB
recommendation stage would effectively usurp the Crown'’s role in the consultation process that will follow the
NEB's regulatory process. Phase lll and Phase 1V of the Crown'’s consultation will occur after the close of the public
record. Therefore, according to Trans Mountain, it would be premature for the NEB to assess the adequacy of Crown
consultation prior to issuing this report. In any event, the Crown is the final decision maker of whether a Project
certificate will be issued.

Regarding requested justification for infringement by Aboriginal intervenors, Trans Mountain was of the view that
there is no legal basis for a justification test to be applied by the Board at this stage of the process when the GIC will
be considering the process and its own consultation with Aboriginal groups in entirety.

Views of the Board

The Board interprets its responsibilities in a manner consistent with the Constitution Act, 1982,
including section 35(1), which recognizes and affirms the existing Aboriginal and treaty rights

of Aboriginal peoples. In order to ensure that its recommendations and decisions with respect to
this application are consistent with both section 35(1) and procedural fairness requirements, the
Board has adopted the following assessment process. The Board is of the view that this process is
appropriate, recognizing the complexity of this application, the importance of the constitutionally
protected rights of Aboriginal peoples, and the many and varied societal interests that must be
considered in its assessment.

The Government of Canada and the NEB hearing process

The Board notes that the Government of Canada indicated in letters to potentially affected
Aboriginal groups that it is relying on the NEB process to the extent possible to meet the Crown's
duty to consult Aboriginal groups. While the Board itself does not owe the duty to consult, the Board
is of the view that this reliance is appropriate given the Board's robust and inclusive process, its
technical expertise, and broad remedial powers with respect to Project-related matters. The Board
notes that a number of judicial decisions, including Taku River Tlignit First Nation v. British Columbia
(Project Assessment Director) 2004 SCC 74, have acknowledged the Crown’s ability to rely on
opportunities for Aboriginal consultation that are available within existing processes for regulatory
or environmental review. This is a means by which the Crown may be satisfied that Aboriginal
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concerns have been heard and, where appropriate, accommodated. The evidence of the Government
of Canada also indicates that following the issuance of this Report, the Government of Canada will
continue consulting with certain Aboriginal groups.

Requirements of Trans Mountain

The Board's process was designed to obtain as much relevant evidence as possible on Aboriginal
concerns about the Project, potential impacts on Aboriginal interests and possible mitigation
measures to minimize adverse impacts on Aboriginal interests. In addition to providing technical
information addressing Project-related impacts on, among other things, fisheries, wildlife, vegetation,
and heritage resources, Trans Mountain was required to make all reasonable efforts to consult with
potentially affected Aboriginal groups and to provide information about those consultations to

the Board. This included evidence on the nature of the interests potentially affected, the concerns
that were raised and the manner and degree to which those concerns have been addressed.

Trans Mountain was expected to report to the Board on all Aboriginal concerns that were expressed
to it, even if it was unable or unwilling to address those concerns. Therefore, even if an Aboriginal
group chose not to participate in the subsequent hearing process, any concerns could be brought to
the attention of the Board through the applicant’s evidence.

This early consultation was guided by the Board's Filing Manual Requirements, direction given by the
Board during the Project Description phase, as well as information the applicant received from other
government departments and agencies that it consulted in relation to the Project. The requirements
reflect the fact that an applicant is often in the best position to respond to Aboriginal concerns about
a project before an application is filed and while a project is still in the early stages of development.

The Board expects an applicant to design and implement its consultation activities with regard to the
nature and magnitude of a project’s potential impacts. Where there is a greater risk of more serious
impacts on Aboriginal interests (which would, in part, depend on the nature of that interest), the
Board has greater expectations in terms of the applicant's consultation with the potentially impacted
Aboriginal group. In contrast, where there is a remote possibility of an impact on Aboriginal interests,
or the impacts are minor in nature, the applicant’s consultation will generally not be expected to be
as extensive. An evaluation of Trans Mountain's consultation is outlined below.

Aboriginal groups and the NEB hearing process

In addition to the mandated one-on-one consultation that is to occur between an applicant and
potentially impacted Aboriginal groups, it should also be understood that the Board's hearing
process itself, including this report, is part of the overall consultative process. While much of the
early consultation was performed by Trans Mountain, the Board process acted as a necessary and
important check on that consultation and gave Aboriginal groups an additional avenue to explain
their concerns about the Project and have those concerns carefully considered by the Board.

Aboriginal groups who are concerned with potential Project-related impacts on their interests had
opportunities to present their views directly to the Board. While the Board required the applicant to
implement a consultation program and perform an impact assessment, the Board also took steps
to facilitate the direct participation of Aboriginal groups in its proceedings. The Board entered into
a Project Agreement with the MPMO for the Project, which described the Board's commitments
related to its Enhanced Aboriginal Engagement activities. The Board sent letters to each potentially
impacted Aboriginal group informing them of the Project, as well as the Board's role in respect of
the Project. The letters provided information regarding the Board's participant funding program
and offered to provide further information on the hearing process. Board staff followed up on these
letters, responded to questions regarding the Board's process and conducted information meetings
where requested.

Independent of the Panel and regulatory process, the Board administered a participant funding
program, which allotted funding to assist intervenors with their participation. A total of
approximately $3 million was made available for participant funding for this hearing. This amount
was offered to 72 eligible intervenors, with 79 per cent of the funding offered to Aboriginal groups.

In addition, potentially affected Aboriginal groups were provided with a choice of a number of
methods of participating in the hearing. Aboriginal intervenors had the option of participating in the
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Board's proceeding in writing or orally, remotely or in person. The Board understands that Aboriginal
peoples have an oral tradition for sharing information and knowledge from generation to generation.
Since this information cannot always be shared adequately in writing, the Board provided Aboriginal
groups with the opportunity to present oral traditional evidence (OTE). The Board finds OTE provided
by Aboriginal groups valuable for the Board's consideration of a project. The opportunity to provide
OTE was unique to Aboriginal participants. A total of 35 Aboriginal groups and individuals provided
OTE to the Board during the hearing.

Given the sensitivity of some of the information that was provided by Aboriginal groups in their
evidence, the Board also ordered that certain information be treated confidentially.

To further facilitate Aboriginal groups’ participation, the Board generally held oral portions of

its hearing in locations near those interested in the Project, and accommodated requests to
incorporate traditional ceremonies into its proceeding. When advised of a potential conflict with
certain traditional activities, the Board revised, to the extent practical, its schedule to accommodate
those timing concerns. The Board also provided both audio and video online broadcasts, as well as
transcripts of its proceedings and audio recordings of OTE sessions, so that interested parties who
were not in attendance could be aware of what was occurring during the hearing.

Many Aboriginal groups took the opportunity to participate in the Board's hearing process and make
submissions directly to the Board. Many of those submissions are reflected throughout this Report.
Such submissions by Aboriginal groups included, among other things, descriptions of the nature

and extent of their interests in the Project area, views on the potential Project-related impacts, and
discussion of appropriate mitigation measures, including their views on the draft conditions the NEB
released for comment. The Board thanks each community for providing their traditional and cultural
knowledge at the oral traditional evidence hearings

Government departments and the NEB hearing process

Given the comprehensiveness of the Board's process, the Board's technical expertise and its broad
remedial powers that are generally not within the purview of other government departments, it

was important that concerns related to the Project be brought to the Board's attention through
consultation with the applicant and participation in the hearing process. To the extent that other
government departments had information to provide to the Board, they had the opportunity to
participate in the Board'’s process and file relevant information on the Board'’s record. Several
government departments participated in the Board's proceeding, including Natural Resources Canada
(NRCan), Transport Canada, Environment and Climate Change Canada, Port Metro Vancouver, and
the Department of Fisheries and Oceans and Canadian Coast Guard. These government participants
filed expert information on the Board's hearing record and were available (and required) to answer
questions asked by both the Board and intervenors, including Aboriginal groups. These authorities
also had the opportunity to comment and provide information on appropriate mitigation measures.

There were concerns identified by Aboriginal groups during the Board proceeding that are generally
unrelated to the application under consideration. The Board recognizes that Aboriginal people

have a broad range of matters and concerns that they wish to raise, discuss and resolve with the
Government of Canada. While the Board recognizes the importance of these issues, the Board

does not have the ability within its proceedings, to properly address issues