REVIEW PANEL
ROBERTS BANK TERMINAL 2 PROJECT
IN THE MATTER OF the Canadian Environmental Assessment Act, 2012, S.C. 2012, c.
37 and the regulations made thereunder;
AND IN THE MATTER OF the environmental assessment of the Roberts Bank Terminal
2 Project.
To:
Review Panel, Roberts Bank Terminal 2 Project
c/o Cindy Parker, Project Manager, Roberts Bank Terminal 2 Project
Canadian Environmental Assessment Agency
22nd Floor, Place Bell, 160 Elgin Street
Ottawa, ON

K1A 0H3

BOOK OF AUTHORITIES FOR THE CLOSING REMARKS OF T’SOU-KE NATION

August 26, 2019

TABLE OF CONTENTS

TAB

ITEM

Pages

A:

Jurisprudence

1

Chippewas of the Thames First Nation v. Enbridge Pipelines Inc.,
2017 SCC 41

1

2

Cooper v. British Columbia (Liquor Control and Licensing Branch),
2017 BCCA 451

12

3

TELUS Communications Inc. v. Wellman, 2019 SCC 19

28

B:

Secondary Sources

1

Donald J.M. Brown, Q.C. and Hon. John M. Evans, Judicial Review of
Administrative Action in Canada (Toronto: Thomson Reuters) (loose-leaf
rel. 2018-4, updated 2019) at § 14:5442.

58

2

Ruth Sullivan, Sullivan on the Construction of Statutes, 6th ed,
(Markham: LexisNexis Canada, 2014) at 454-455.

62

i

2017 SCC 41, 2017 CSC 41
Supreme Court of Canada
Chippewas of the Thames First Nation v. Enbridge Pipelines Inc.
2017 CarswellNat 3468, 2017 CarswellNat 3469, 2017 SCC 41, 2017 CSC 41,
[2017] 1 S.C.R. 1099, [2017] 3 C.N.L.R. 45, [2017] S.C.J. No. 41, 10 C.E.L.R.
(4th) 55, 22 Admin. L.R. (6th) 234, 280 A.C.W.S. (3d) 676, 411 D.L.R. (4th) 596

Chippewas of the Thames First Nation (Appellant) and Enbridge
Pipelines Inc., National Energy Board and Attorney General of Canada
(Respondents) and Attorney General of Ontario, Attorney General
of Saskatchewan, Nunavut Wildlife Management Board, Suncor
Energy Marketing Inc., Mohawk Council of Kahnawà:ke, Mississaugas
of the New Credit First Nation and Chiefs of Ontario (Interveners)
McLachlin C.J.C., Abella, Moldaver, Karakatsanis, Wagner, Gascon, Côté, Brown, Rowe JJ.
Heard: November 30, 2016
Judgment: July 26, 2017
Docket: 36776
Proceedings: affirming Chippewas of the Thames First Nation v. Enbridge Pipelines Inc. (2015), [2016] 1 C.N.L.R. 18, 2015
CarswellNat 10332, 2015 CAF 222, 479 N.R. 220, 390 D.L.R. (4th) 735, [2016] 3 F.C.R. 96, 2015 FCA 222, 2015 CarswellNat
5511, Donald J. Rennie J.A., Ryer J.A., Webb J.A. (F.C.A.)
Counsel: David C. Nahwegahbow, Scott Robertson, for Appellant
Douglas E. Crowther, Q.C., Joshua A. Jantzi, Aaron Stephenson, for Respondent, Enbridge Pipelines Inc.
Jody Saunders, Kristen Lozynsky, for Respondent, National Energy Board
Peter Southey, Mark R. Kindrachuk, Q.C., for Respondent, Attorney General of Canada
Manizeh Fancy, Richard Ogden, for Intervener, Attorney General of Ontario
Richard James Fyfe, for Intervener, Attorney General of Saskatchewan
Marie-France Major, Thomas Slade, for Intervener, Nunavut Wildlife Management Board
Martin Ignasiak, W. David Rankin, Thomas Kehler, for Intervener, Suncor Energy Marketing Inc.
Francis Walsh, Suzanne Jackson, for Intervener, Mohawk Council of Kahnawà:ke
Nuri G. Frame, Jason T. Madden, Jessica Labranche, for Intervener, Mississaugas of the New Credit First Nation
Maxime Faille, Jaimie Lickers, Guy Régimbald, for Intervener, Chiefs of Ontario
Karakatsanis, Brown JJ. (McLachlin C.J.C. and Abella, Moldaver, Wagner, Gascon, Côté and Rowe JJ. concurring):
I. Introduction
1
In this appeal and in its companion, Clyde River (Hamlet) v. Petroleum Geo-Services Inc., 2017 SCC 40 (S.C.C.), this
Court must consider the Crown's duty to consult with Indigenous peoples prior to an independent regulatory agency's approval
of a project that could impact their rights. As we explain in the companion case, the Crown may rely on regulatory processes
to partially or completely fulfill its duty to consult.
2 These cases demonstrate that the duty to consult has meaningful content, but that it is limited in scope. The duty to consult
is rooted in the need to avoid the impairment of asserted or recognized rights that flows from the implementation of the specific
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project at issue; it is not about resolving broader claims that transcend the scope of the proposed project. That said, the duty to
consult requires an informed and meaningful opportunity for dialogue with Indigenous groups whose rights may be impacted.
3 The Chippewas of the Thames First Nation has historically resided near the Thames River in southwestern Ontario, where
its members carry out traditional activities that are central to their identity and way of life. Enbridge Pipelines Inc.'s Line 9
pipeline crosses their traditional territory.
4
In November 2012, Enbridge applied to the National Energy Board (NEB) for approval of a modification of Line 9 that
would reverse the flow of part of the pipeline, increase its capacity, and enable it to carry heavy crude. These changes would
increase the assessed risk of spills along the pipeline. The Chippewas of the Thames requested Crown consultation before the
NEB's approval, but the Crown signalled that it was relying on the NEB's public hearing process to address its duty to consult.
5
The NEB approved Enbridge's proposed modification. The Chippewas of the Thames then brought an appeal from that
decision to the Federal Court of Appeal, arguing that the NEB had no jurisdiction to approve the Line 9 modification in the
absence of Crown consultation. The majority of the Federal Court of Appeal dismissed the appeal, and the Chippewas of the
Thames brought an appeal from that decision to this Court. For the reasons set out below, we would dismiss the appeal. The
Crown is entitled to rely on the NEB's process to fulfill the duty to consult. In this case, in light of the scope of the project and
the consultation process afforded to the Chippewas of the Thames by the NEB, the Crown's duty to consult and accommodate
was fulfilled.
II. Background
A. The Chippewas of the Thames First Nation
6
The Chippewas of the Thames are the descendants of a part of the Anishinaabe Nation that lived along the shore of the
Thames River in southwestern Ontario prior to the arrival of European settlers in the area at the beginning of the 18th century.
Their ancestors' lifestyle involved hunting, fishing, trapping, gathering, growing corn and squash, performing ceremonies at
sacred sites, and collecting animals, plants, minerals, maple sugar and oil in their traditional territory.
7
The Chippewas of the Thames assert that they have a treaty right guaranteeing their exclusive use and enjoyment of
their reserve lands. They also assert Aboriginal harvesting rights as well as the right to access and preserve sacred sites in their
traditional territory. Finally, they claim Aboriginal title to the bed of the Thames River, its airspace, and other lands throughout
their traditional territory.
B. Legislative Scheme
8
The NEB is a federal administrative tribunal and regulatory agency established under s. 3 of the National Energy Board
Act, R.S.C. 1985, c. N-7 (NEB Act), whose functions include the approval and regulation of pipeline projects. The NEB Act
prohibits the operation of a pipeline unless a certificate of public convenience and necessity has been issued for the project and
the proponent has been given leave under Part III to open the pipeline (s. 30(1)).
9 The NEB occupies an advisory role with respect to the issuance of a certificate of public convenience and necessity. Under
ss. 52(1) and 52(2), it can submit a report to the Minister of Natural Resources setting out: (i) its recommendation on whether
a certificate should be issued based on its consideration of certain criteria; and (ii) the terms and conditions that it considers
necessary or desirable in the public interest to be attached to the project should the certificate be issued. The Governor in Council
may then direct the NEB either to issue the certificate or to dismiss the application (s. 54(1)).
10
Under s. 58 of the NEB Act, however, the NEB may make orders, on terms and conditions that it considers proper,
exempting smaller pipeline projects or project modifications from various requirements that would otherwise apply under Part
III, including the requirement for the issuance of a certificate of public convenience and necessity. Consequently, as in this
case, smaller projects and amendments to existing facilities are commonly sought under s. 58. The NEB is the final decision
maker on s. 58 exemptions.
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C. The Line 9 Pipeline and the Project
11
The Line 9 pipeline, connecting Sarnia to Montreal, opened in 1976 with the purpose of transporting crude oil from
western Canada to eastern refineries. Line 9 cuts through the Chippewas of the Thames' traditional territory and crosses the
Thames River. It was approved and built without any consultation of the Chippewas of the Thames.
12
In 1999, following NEB approval, Line 9 was reversed to carry oil westward. In July 2012, the NEB approved an
application from Enbridge, the current operator of Line 9, for the re-reversal (back to eastward flow) of the westernmost segment
of Line 9, between Sarnia and North Westover, called "Line 9A".
13 In November 2012, Enbridge filed an application under Part III of the NEB Act for a modification to Line 9. The project
would involve reversing the flow (to eastward) in the remaining 639-kilometre segment of Line 9, called "Line 9B", between
North Westover and Montreal; increasing the annual capacity of Line 9 from 240,000 to 300,000 barrels per day; and allowing
for the transportation of heavy crude. While the project involved a significant increase of Line 9's throughput, virtually all of
the required construction would take place on previously disturbed lands owned by Enbridge and on Enbridge's right of way.
14
Enbridge also sought exemptions under s. 58 from various filing requirements which would otherwise apply under Part
III of the NEB Act, the Oil Pipeline Uniform Accounting Regulations, C.R.C., c. 1058, and the NEB's Filing Manual. The most
significant requested exemption was to dispense with the requirement for a certificate of public convenience and necessity,
which as explained above is subject to the Governor in Council's final approval under s. 52 of the NEB Act. Without the need
for a Governor in Council-approved certificate, the NEB would have the final word on the project's approval.
15 In December 2012, the NEB, having determined that Enbridge's application was complete enough to proceed to assessment,
issued a hearing order, which established the process for the NEB's consideration of the project. This process culminated in a
public hearing, the purpose of which was for the NEB to gather and review information that was relevant to the assessment
of the project. Persons or organizations interested in the outcome of the project, or in possession of relevant information or
expertise, could apply to participate in the hearing. The NEB accepted the participation of 60 interveners and 111 commenters.
D. Indigenous Consultation on the Project
16 In February 2013, after Enbridge filed its application and several months before the hearings, the NEB issued notice to 19
potentially affected Indigenous groups, including the Chippewas of the Thames, informing them of the project, the NEB's role,
and the NEB's upcoming hearing process. Between April and July 2013, it also held information meetings in three communities
upon their request.
17
In September 2013, prior to the NEB hearing, the Chiefs of the Chippewas of the Thames and the Aamjiwnaang First
Nation wrote a joint letter to the Prime Minister, the Minister of Natural Resources, and the Minister of Aboriginal Affairs
and Northern Development. The letter described the asserted Aboriginal and treaty rights of both groups and the project's
potential impact on them. The Chiefs noted that no Crown consultation with any affected Indigenous groups had taken place
with respect to the project's approval, and called on the Ministers to initiate Crown consultation. No response arrived until after
the conclusion of the NEB hearing.
18
In the meantime, the NEB's process unfolded. The Chippewas of the Thames were granted funding to participate as an
intervener, and they filed evidence and delivered oral argument at the hearing delineating their concerns that the project would
increase the risk of pipeline ruptures and spills along Line 9, which could adversely impact their use of the land and the Thames
River for traditional purposes.
19
In January 2014, after the NEB's hearing process had concluded, the Minister of Natural Resources responded to the
September 2013 letter. The response acknowledged the Government of Canada's commitment to fulfilling its duty to consult
where it exists, and stated that the "[NEB's] regulatory review process is where the Government's jurisdiction on a pipeline
project is addressed. The Government relies on the NEB processes to address potential impacts to Aboriginal and treaty rights
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stemming from projects under its mandate" (A.R., vol. VI, at p. 47). In sum, the Minister indicated that he would be relying
solely on the NEB's process to fulfill the Crown's duty to consult Indigenous peoples on the project.
III. The Decisions Below
A. The NEB's Decision, 2014 LNCNEB 4 (QL)
20 The NEB approved the project, finding that it was in the public interest and consistent with the requirements in the NEB Act.
It explained that the approval "enables Enbridge to react to market forces and provide benefits to Canadians, while at the same
time implementing the Project in a safe and environmentally sensitive manner" (para. 20). The NEB imposed conditions on the
project related to pipeline integrity, safety, environmental protection, and the impact of the project on Indigenous communities.
21
In its discussion of Aboriginal Matters (Section 7 of the NEB's reasons), the NEB explained that it "interprets its
responsibilities, including those outlined in section 58 of the NEB Act, in a manner consistent with the Constitution Act, 1982,
including section 35" (para. 293). It noted that proponents are required to make reasonable efforts to consult with Indigenous
groups, and that the NEB hearing process is part of the consultative process. In deciding whether a project is in the public
interest, the NEB "considers all of the benefits and burdens associated with the project, balancing the interests and concerns of
Aboriginal groups with other interests and factors" (para. 301).
22 The NEB noted that, in this case, the scope of the project was limited. It was not an assessment of the current operating Line
9, but rather of the modifications required to increase the capacity of Line 9, transport heavy crude on Line 9, and reverse the
flow of Line 9B. Enbridge would not need to acquire any new permanent land rights for the project. Most work would take place
within existing Enbridge facilities and its existing right of way. Given the limited scope of the project, the NEB was satisfied that
potentially affected Indigenous groups had received adequate information about the project. It was also satisfied that potentially
affected Indigenous groups had the opportunity to share their views about the project through the NEB hearing process and
through discussions with Enbridge. The NEB expected that Enbridge would continue consultations after the project's approval.
23 While Enbridge acknowledged that the project would increase the assessed risk for some parts of Line 9, the NEB found that
"any potential Project impacts on the rights and interests of Aboriginal groups are likely to be minimal and will be appropriately
mitigated" (para. 343) given the project's limited scope, the commitments made by Enbridge, and the conditions imposed by
the NEB. While the project would occur on lands used by Indigenous groups for traditional purposes, those lands are within
Enbridge's existing right of way. The project was therefore unlikely to impact traditional land use. The NEB acknowledged that
a spill on Line 9 could impact traditional land use, but it was satisfied that "Enbridge will continue to safely operate Line 9,
protect the environment, and maintain comprehensive emergency response plans" (ibid.).
24 The NEB imposed three conditions on the project related to Indigenous communities. Condition 6 required Enbridge to file
an Environmental Protection Plan for the project including an Archaeological Resource Contingency plan. Condition 24 required
Enbridge to prepare an Ongoing Engagement Report providing details on its discussions with Indigenous groups going forward.
Condition 26 "directs Enbridge to include Aboriginal groups in Enbridge's continuing education program (including emergency
management exercises), liaison program and consultation activities on emergency preparedness and response" (ibid.).
B. Appeal to the Federal Court of Appeal, 2015 FCA 222, [2016] 3 F.C.R. 96 (F.C.A.)
25
The Chippewas of the Thames brought an appeal from the NEB's decision to the Federal Court of Appeal pursuant
to s. 22(1) of the NEB Act. They argued that the decision should be quashed, as the NEB was "without jurisdiction to issue
exemptions and authorizations to [Enbridge] prior to the Crown fulfilling its duty to consult and accommodate" (para. 2).
26
The majority of the Federal Court of Appeal (Ryer and Webb JJ.A.) dismissed the appeal. It concluded that the NEB
was not required to determine, as a condition of undertaking its mandate with respect to Enbridge's application, whether the
Crown had a duty to consult under Haida Nation v. British Columbia (Minister of Forests), 2004 SCC 73, [2004] 3 S.C.R. 512
(S.C.C.), and, if so, whether the Crown had fulfilled this duty.
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27 The majority also concluded that the NEB did not have a duty to consult the Chippewas of the Thames. It noted that while
the NEB is required to carry out its mandate in a manner that respects s. 35(1) of the Constitution Act, 1982, the NEB had adhered
to this obligation by requiring Enbridge to consult extensively with the Chippewas of the Thames and other First Nations.
28 Rennie J.A. dissented. He would have allowed the appeal. In his view, the NEB was required to determine whether the duty
to consult had been triggered and fulfilled. Given that the NEB is the final decision maker for s. 58 applications, it must have the
power and duty to assess whether consultation is adequate, and to refuse a s. 58 application where consultation is inadequate.
IV. Analysis
A. Crown Conduct Triggering the Duty to Consult
29
In the companion case to this appeal, Clyde River (Hamlet), we outline the principles which apply when an independent
regulatory agency such as the NEB is tasked with a decision that could impact Aboriginal or treaty rights. In these circumstances,
the NEB's decision would itself be Crown conduct that implicates the Crown's duty to consult (Clyde River (Hamlet), at para.
29). A decision by a regulatory tribunal would trigger the Crown's duty to consult when the Crown has knowledge, real or
constructive, of a potential or recognized Aboriginal or treaty right that may be adversely affected by the tribunal's decision
(Rio Tinto Alcan Inc. v. Carrier Sekani Tribal Council, 2010 SCC 43, [2010] 2 S.C.R. 650 (S.C.C.), at para. 31; Clyde River
(Hamlet), at para. 25).
30
We do not agree with the suggestion that because the Crown, in the form of a representative of the relevant federal
department, was not a party before the NEB, there may have been no Crown conduct triggering the duty to consult (see C.A.
reasons, at paras. 57 and 69-70).
31 As the respondents conceded before this Court, the NEB's contemplated decision on the project's approval would amount
to Crown conduct. When the NEB grants an exemption under s. 58 of the NEB Act from the requirement for a certificate of
public convenience and necessity, which otherwise would be subject to Governor in Council approval, the NEB effectively
becomes the final decision maker on the entire application. As a statutory body with the delegated executive responsibility to
make a decision that could adversely affect Aboriginal and treaty rights, the NEB acted on behalf of the Crown in approving
Enbridge's application. Because the authorized work — the increase in flow capacity and change to heavy crude — could
potentially adversely affect the Chippewas of the Thames' asserted Aboriginal and treaty rights, the Crown had an obligation
to consult with respect to Enbridge's project application.
B. Crown Consultation Can Be Conducted Through a Regulatory Process
32 The Chippewas of the Thames argue that meaningful Crown consultation cannot be carried out wholly through a regulatory
process. We disagree. As we conclude in Clyde River (Hamlet), the Crown may rely on steps taken by an administrative body to
fulfill its duty to consult (para. 30). The Crown may rely on a regulatory agency in this way so long as the agency possesses the
statutory powers to do what the duty to consult requires in the particular circumstances (Carrier Sekani Tribal Council, at para.
60; Clyde River (Hamlet), at para. 30). However, if the agency's statutory powers are insufficient in the circumstances or if the
agency does not provide adequate consultation and accommodation, the Crown must provide further avenues for meaningful
consultation and accommodation in order to fulfill the duty prior to project approval. Otherwise, the regulatory decision made on
the basis of inadequate consultation will not satisfy constitutional standards and should be quashed on judicial review or appeal.
33 The majority of the Federal Court of Appeal in this case expressed concern that a tribunal like the NEB might be charged
with both carrying out consultation on behalf of the Crown and then adjudicating on the adequacy of these consultations (para.
66). A similar concern was expressed in Quebec (Attorney General) v. Canada (National Energy Board), [1994] 1 S.C.R.
159 (S.C.C.), where, in a pre-Haida Nation decision, the Court held that quasi-judicial tribunals like the NEB do not owe
Indigenous peoples a heightened degree of procedural fairness. The Court reasoned that imposition of such an obligation would
risk compromising the independence of quasi-judicial bodies like the NEB (pp. 183-84).
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34
In our view, these concerns are answered by recalling that while it is the Crown that owes a constitutional obligation
to consult with potentially affected Indigenous peoples, the NEB is tasked with making legal decisions that comply with the
Constitution. When the NEB is called on to assess the adequacy of Crown consultation, it may consider what consultative steps
were provided, but its obligation to remain a neutral arbitrator does not change. A tribunal is not compromised when it carries
out the functions Parliament has assigned to it under its Act and issues decisions that conform to the law and the Constitution.
Regulatory agencies often carry out different, overlapping functions without giving rise to a reasonable apprehension of bias.
Indeed this may be necessary for agencies to operate effectively and according to their intended roles (Ocean Port Hotel Ltd.
v. British Columbia (General Manager, Liquor Control & Licensing Branch), 2001 SCC 52, [2001] 2 S.C.R. 781 (S.C.C.), at
para. 41). Furthermore, the Court contemplated this very possibility in Carrier Sekani Tribal Council, when it reasoned that
tribunals may be empowered with both the power to carry out the Crown's duty to consult and the ability to adjudicate on the
sufficiency of consultation (para. 58).
C. The Role of a Regulatory Tribunal When the Crown Is Not a Party
35
At the Federal Court of Appeal, the majority and dissenting justices disagreed over whether the NEB was empowered
to decide whether the Crown's consultation was adequate in the absence of the Crown participating in the NEB process as a
party. The disagreement stems from differing interpretations ofCarrier Sekani Tribal Council and whether it overruled Standing
Buffalo Dakota First Nation v. Enbridge Pipelines Inc., 2009 FCA 308, [2010] 4 F.C.R. 500 (F.C.A.). In Standing Buffalo
Dakota First Nation, the Federal Court of Appeal held that the NEB was not required to consider whether the Crown's duty
to consult had been discharged before approving a s. 52 pipeline application when the Crown did not formally participate in
the NEB's hearing process. The majority in this case held that the principle from Standing Buffalo Dakota First Nation applied
here. Because the Crown (meaning, presumably, a relevant federal ministry or department) had not participated in the NEB's
hearing process, the majority reasoned that the NEB was under no obligation to consider whether the Crown's duty to consult
had been discharged before it approved Enbridge's s. 58 application (para. 59). In dissent, Rennie J.A. reasoned that Standing
Buffalo Dakota First Nation had been overtaken by this Court's decision in Carrier Sekani Tribal Council. Even in the absence
of the Crown's participation as a party before the NEB, he held that the NEB was required to consider the Crown's duty to
consult before approving Enbridge's application (para. 112).
36
We agree with Rennie J.A. that a regulatory tribunal's ability to assess the Crown's duty to consult does not depend on
whether the government participated in the NEB's hearing process. If the Crown's duty to consult has been triggered, a decision
maker may only proceed to approve a project if Crown consultation is adequate. The Crown's constitutional obligation does not
disappear when the Crown acts to approve a project through a regulatory body such as the NEB. It must be discharged before
the government proceeds with approval of a project that could adversely affect Aboriginal or treaty rights (Tsilhqot'in Nation
v. British Columbia, 2014 SCC 44, [2014] 2 S.C.R. 257 (S.C.C.), at para. 78).
37
As the final decision maker on certain projects, the NEB is obliged to consider whether the Crown's consultation with
respect to a project was adequate if the concern is raised before it (Clyde River (Hamlet), at para. 36). The responsibility to
ensure the honour of the Crown is upheld remains with the Crown (Clyde River (Hamlet), at para. 22). However, administrative
decision makers have both the obligation to decide necessary questions of law raised before them and an obligation to make
their decisions within the contours of the state's constitutional obligations (R. v. Conway, 2010 SCC 22, [2010] 1 S.C.R. 765
(S.C.C.), at para. 77).
D. Scope of the Duty to Consult
38 The degree of consultation required depends on the strength of the Aboriginal claim, and the seriousness of the potential
impact on the right (Haida Nation, at paras. 39 and 43-45).
39
Relying on Carrier Sekani Tribal Council, the Attorney General of Canada asserts that the duty to consult in this case
"is limited to the [p]roject" and "does not arise in relation to claims for past infringement such as the construction of a pipeline
under the Thames River in 1976" (R.F., vol. I, at para. 80).
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40
While the Chippewas of the Thames identify new impacts associated with the s. 58 application that trigger the duty to
consult and delimit its scope [AF, at para. 62], they also note that "[t]he potential adverse impacts to [the asserted] Aboriginal
rights and title resulting from approval of Enbridge's application for modifications to Line 9 are cumulative and serious and
could even be catastrophic in the event of a pipeline spill" (A.F., at para. 57). Similarly, the Mississaugas of the New Credit
First Nation, an intervener, argued in the hearing that, because s. 58 is frequently applied to discrete pipeline expansion and
redevelopment projects, there are no high-level strategic discussions or consultations about the broader impact of pipelines on
the First Nations in southern Ontario.
41 The duty to consult is not triggered by historical impacts. It is not the vehicle to address historical grievances. In Carrier
Sekani Tribal Council, this Court explained that the Crown is required to consult on "adverse impacts flowing from the specific
Crown proposal at issue — not [on] larger adverse impacts of the project of which it is a part. The subject of the consultation is the
impact on the claimed rights of the current decision under consideration" (Carrier Sekani Tribal Council, at para. 53 (emphasis
in original)). Carrier Sekani Tribal Council also clarified that "[a]n order compelling consultation is only appropriate where the
proposed Crown conduct, immediate or prospective, may adversely impact on established or claimed rights" (para. 54).
42 That said, it may be impossible to understand the seriousness of the impact of a project on s. 35 rights without considering
the larger context (J. Woodward, Native Law (loose-leaf), vol. 1, at pp. 5-107 to 5-108). Cumulative effects of an ongoing
project, and historical context, may therefore inform the scope of the duty to consult (West Moberly First Nations v. British
Columbia (Chief Inspector of Mines), 2011 BCCA 247, 18 B.C.L.R. (5th) 234 (B.C. C.A.), at para. 117). This is not "to attempt
the redress of past wrongs. Rather, it is simply to recognize an existing state of affairs, and to address the consequences of what
may result from" the project (West Moberly First Nations, at para. 119).
43 Neither the Federal Court of Appeal nor the NEB discussed the degree of consultation required. That said, and as we will
explain below, even taking the strength of the Chippewas of the Thames' claim and the seriousness of the potential impact on
the claimed rights at their highest, the consultation undertaken in this case was manifestly adequate.
E. Was There Adequate Notice That the Crown Was Relying on the NEB's Process in This Case?
44 As indicated in the companion case Clyde River (Hamlet) , the Crown may rely on a regulatory body such as the NEB to
fulfill the duty to consult. However, where the Crown intends to do so, it should be made clear to the affected Indigenous group
that the Crown is relying on the regulatory body's processes to fulfill its duty (Clyde River (Hamlet), at para. 23). The Crown's
constitutional obligation requires a meaningful consultation process that is carried out in good faith. Obviously, notice helps
ensure the appropriate participation of Indigenous groups, because it makes clear to them that consultation is being carried out
through the regulatory body's processes (see ibid.).
45 In this case, the Chippewas of the Thames say they did not receive explicit notice from the Crown that it intended to rely
on the NEB's process to satisfy the duty. In September 2013, the Chippewas of the Thames wrote to the Prime Minister, the
Minister of Natural Resources and the Minister of Aboriginal Affairs and Northern Development requesting a formal Crown
consultation process in relation to the project. It was not until January 2014, after the NEB's hearing process was complete,
that the Minister of Natural Resources responded to the Chippewas of the Thames on behalf of the Crown advising them that it
relied on the NEB's process. At the hearing before this Court, the Chippewas of the Thames conceded that the Crown may have
been entitled to rely on the NEB to carry out the duty had they received the Minister's letter indicating the Crown's reliance
prior to the NEB hearing (transcript, at pp. 34-35). However, having not received advance notice of the Crown's intention to do
so, the Chippewas of the Thames maintain that consultation could not properly be carried out by the NEB.
46 In February 2013, the NEB contacted the Chippewas of the Thames and 18 other Indigenous groups to inform them of the
project and of the NEB's role in relation to its approval. The Indigenous groups were given early notice of the hearing and were
invited to participate in the NEB process. The Chippewas of the Thames accepted the invitation and appeared before the NEB
as an intervener. In this role, they were aware that the NEB was the final decision maker under s. 58 of the NEB Act. Moreover,
as is evidenced from their letter of September 2013, they understood that no other Crown entity was involved in the process for
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the purposes of carrying out consultation. In our view, the circumstances of this case made it sufficiently clear to the Chippewas
of the Thames that the NEB process was intended to constitute Crown consultation and accommodation. Notwithstanding the
Crown's failure to provide timely notice, its consultation obligation was met.
F. Was the Crown's Consultation Obligation Fulfilled?
47 When deep consultation is required, the duty to consult may be satisfied if there is "the opportunity to make submissions
for consideration, formal participation in the decision-making process, and provision of written reasons to show that Aboriginal
concerns were considered and to reveal the impact they had on the decision" (Haida Nation, at para. 44). As well, this Court
has recognized that the Crown may wish to "adopt dispute resolution procedures like mediation or administrative regimes with
impartial decision-makers" (ibid.). This list is neither exhaustive nor mandatory. As we indicated above, neither the NEB nor
the Federal Court of Appeal assessed the depth of consultation required in this case. However, the Attorney General of Canada
submitted before this Court that the NEB's statutory powers were capable of satisfying the Crown's constitutional obligations
in this case, accepting the rights as asserted by the Chippewas of the Thames and the potential adverse impact of a spill. With
this, we agree.
48
As acknowledged in its reasons, the NEB, as a quasi-judicial decision maker, is required to carry out its responsibilities
under s. 58 of the NEB Act in a manner consistent with s. 35 of the Constitution Act, 1982. In our view, this requires it to take the
rights and interests of Indigenous groups into consideration before it makes a final decision that could impact them. Given the
NEB's expertise in the supervision and approval of federally regulated pipeline projects, the NEB is particularly well positioned
to assess the risks posed by such projects to Indigenous groups. Moreover, the NEB has broad jurisdiction to impose conditions
on proponents to mitigate those risks. Additionally, its ongoing regulatory role in the enforcement of safety measures permits
it to oversee long-term compliance with such conditions. Therefore, we conclude that the NEB's statutory powers under s. 58
are capable of satisfying the Crown's duty to consult in this case.
49
However, a finding that the NEB's statutory authority allowed for it to satisfy the duty to consult is not determinative
of whether the Crown's constitutional obligations were upheld in this case. The Chippewas of the Thames maintain that the
process carried out by the NEB was not an adequate substitute for Crown consultation. In particular, the Chippewas of the
Thames argue that the NEB's regulatory process failed to engage affected Indigenous groups in a "meaningful way in order for
adverse impacts to be understood and minimized" (A.F., at para. 110). They allege that the NEB's process did not "apprehend
or address the seriousness" of the potential infringement of their treaty rights and title, nor did it "afford a genuine opportunity
for accommodation by the Crown" (A.F., at para. 113). By minimizing the rights of the affected Indigenous groups and relying
upon the proponent to mitigate potential impacts, they allege the process undertaken by the NEB allowed for nothing more
than "blowing off steam" (ibid.).
50
Enbridge, on the other hand, argues not only that the NEB was capable of satisfying the Crown's duty to consult but
that, in fact, it did so here. In support of its position, Enbridge points to the Chippewas of the Thames' early notice of, and
participation in, the NEB's formal hearing process as well as the NEB's provision of written reasons. Moreover, Enbridge
submits that far from failing to afford a genuine opportunity for accommodation by the Crown, the NEB's process provided
"effective accommodation" through the imposition of conditions on Enbridge to mitigate the risk and effect of potential spills
arising from the project (R.F., at para. 107).
51 In our view, the process undertaken by the NEB in this case was sufficient to satisfy the Crown's duty to consult. First, we
find that the NEB provided the Chippewas of the Thames with an adequate opportunity to participate in the decision-making
process. Second, we find that the NEB sufficiently assessed the potential impacts on the rights of Indigenous groups and found
that the risk of negative consequences was minimal and could be mitigated. Third, we agree with Enbridge that, in order to
mitigate potential risks to the rights of Indigenous groups, the NEB provided appropriate accommodation through the imposition
of conditions on Enbridge.
52 First, unlike the Inuit in the companion case of Clyde River (Hamlet), the Chippewas of the Thames were given a sufficient
opportunity to make submissions to the NEB as part of its independent decision-making process (consistent with Haida Nation,
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at para. 44). Here, the NEB held an oral hearing. It provided early notice of the hearing process to affected Indigenous groups
and sought their formal participation. As mentioned above, the Chippewas of the Thames participated as an intervener. The NEB
provided the Chippewas of the Thames with participant funding which allowed them to prepare and tender evidence including
an expertly prepared "preliminary" traditional land use study (C.A. reasons, at para. 14). Additionally, as an intervener, the
Chippewas of the Thames were able to pose formal information requests to Enbridge, to which they received written responses,
and to make closing oral submissions to the NEB.
53
Contrary to the submissions of the Chippewas of the Thames, we do not find that the NEB minimized or failed to
apprehend the importance of their asserted Aboriginal and treaty rights. Before the NEB, the Chippewas of the Thames asserted
rights that had the potential to be impacted by the project: (a) Aboriginal harvesting and hunting rights; (b) the right to access
and preserve sacred sites; (c) Aboriginal title to the bed of the Thames River and its related airspace or, in the alternative, an
Aboriginal right to use the water, resources and airspace in the bed of the Thames River; and (d) the treaty right to the exclusive
use of their reserve lands. In its written reasons, the NEB expressly recognized these rights. Moreover, in light of the rights
asserted, the NEB went on to consider whether affected Indigenous groups had received adequate information regarding the
project and a proper opportunity to express their concerns to Enbridge. It noted that the project was to occur within Enbridge's
existing right of way on previously disturbed land. No additional Crown land was required. Given the scope of the project and
its location, the NEB was satisfied that all Indigenous groups had been adequately consulted.
54 Second, the NEB considered the potential for negative impacts on the rights and interests of the Chippewas of the Thames.
It identified potential consequences that could arise from either the construction required for the completion of the project or
the increased risk of spill brought about by the continued operation of Line 9.
55 The NEB found that any potential negative impacts on the rights and interests of the Chippewas of the Thames from the
modification of Line 9 were minimal and could be reasonably mitigated. The NEB found that it was unlikely that the completion
of the project would have any impact on the traditional land use rights of Indigenous groups. Given the location of the project
and its limited scope, as well as the conditions that the NEB imposed on Enbridge, the NEB was satisfied that the risk of negative
impact through the completion of the project was negligible.
56
Similarly, the NEB assessed the increased risk of a spill or leak from Line 9 as a result of the project. It recognized the
potential negative impacts that a spill could have on traditional land use, but found that the risk was low and could be adequately
mitigated. Given Enbridge's commitment to safety and the conditions imposed upon it by the NEB, the NEB was confident that
Line 9 would be operated in a safe manner throughout the term of the project. The risk to the rights asserted by the Chippewas
of the Thames resulting from a potential spill or leak was therefore minimal.
57
Third, we do not agree with the Chippewas of the Thames that the NEB's process failed to provide an opportunity
for adequate accommodation. Having enumerated the rights asserted by the Chippewas of the Thames and other Indigenous
groups, the adequacy of information provided to the Indigenous groups from Enbridge in light of those rights, and the risks
to those rights posed by the construction and ongoing operation of Line 9, the NEB imposed a number of accommodation
measures that were designed to minimize risks and respond directly to the concerns posed by affected Indigenous groups. To
facilitate ongoing communication between Enbridge and affected Indigenous groups regarding the project, the NEB imposed
Condition 24. This accommodation measure required Enbridge to continue to consult with Indigenous groups and produce
Ongoing Engagement Reports which were to be provided to the NEB. Similarly, Condition 29 required Enbridge to file a plan
for continued engagement with persons and groups during the operation of Line 9. Therefore, we find that the NEB carried out
a meaningful process of consultation including the imposition of appropriate accommodation measures where necessary.
58 Nonetheless, the Chippewas of the Thames argue that any putative consultation that occurred in this case was inadequate
as the NEB "focused on balancing multiple interests" which resulted in the Chippewas of the Thames' "Aboriginal and treaty
rights [being] weighed by the Board against a number of economic and public interest factors" (A.F., at paras. 95 and 104).
This, the Chippewas of the Thames assert, is an inadequate means by which to assess Aboriginal and treaty rights that are
constitutionally guaranteed by s. 35 of the Constitution Act, 1982.
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59
In Carrier Sekani Tribal Council, this Court recognized that "[t]he constitutional dimension of the duty to consult gives
rise to a special public interest" which surpasses economic concerns (para. 70). A decision to authorize a project cannot be in
the public interest if the Crown's duty to consult has not been met (Clyde River (Hamlet), at para. 40; Carrier Sekani Tribal
Council, at para. 70). Nevertheless, this does not mean that the interests of Indigenous groups cannot be balanced with other
interests at the accommodation stage. Indeed, it is for this reason that the duty to consult does not provide Indigenous groups
with a "veto" over final Crown decisions (Haida Nation, at para. 48). Rather, proper accommodation "stress[es] the need to
balance competing societal interests with Aboriginal and treaty rights" (Haida Nation, at para. 50).
60
Here, the NEB recognized that the impact of the project on the rights and interests of the Chippewas of the Thames was
likely to be minimal. Nonetheless, it imposed conditions on Enbridge to accommodate the interests of the Chippewas of the
Thames and to ensure ongoing consultation between the proponent and Indigenous groups. The Chippewas of the Thames are
not entitled to a one-sided process, but rather, a cooperative one with a view towards reconciliation. Balance and compromise
are inherent in that process (Haida Nation, at para. 50).
G. Were the NEB's Reasons Sufficient?
61
Finally, in the hearing before us, the Chippewas of the Thames raised the issue of the adequacy of the NEB's reasons
regarding consultation with Indigenous groups. The Chippewas of the Thames asserted that the NEB's process could not have
constituted consultation in part because of the NEB's failure to engage in a Haida-style analysis. In particular, the NEB did not
identify the strength of the asserted Aboriginal and treaty rights, nor did it identify the depth of consultation required in relation
to each Indigenous group. As a consequence, the Chippewas of the Thames submit that the NEB could not have fulfilled the
Crown's duty to consult.
62
In Haida Nation, this Court found that where deep consultation is required, written reasons will often be necessary to
permit Indigenous groups to determine whether their concerns were adequately considered and addressed (Haida Nation, at
para. 44). In Clyde River (Hamlet), we note that written reasons foster reconciliation (para. 41). Where Aboriginal and treaty
rights are asserted, the provision of reasons denotes respect (Kainaiwa/Blood Tribe v. Alberta, 2017 ABQB 107 (Alta. Q.B.), at
para. 117 (CanLII)) and encourages proper decision making (Baker v. Canada (Minister of Citizenship & Immigration), [1999]
2 S.C.R. 817 (S.C.C.), at para. 39).
63 We agree with the Chippewas of the Thames that this case required the NEB to provide written reasons. Additionally, as
we recognized in the companion case Clyde River (Hamlet), where affected Indigenous peoples have squarely raised concerns
about Crown consultation with the NEB, the NEB must usually provide written reasons (Clyde River, at para. 41). However, this
requirement does not necessitate a formulaic "Haida analysis" in all circumstances (para. 42). Instead, where deep consultation
is required and the issue of Crown consultation is raised with the NEB, the NEB will be obliged to "explain how it considered
and addressed" Indigenous concerns (ibid.). What is necessary is an indication that the NEB took the asserted Aboriginal and
treaty rights into consideration and accommodated them where appropriate.
64 In our view, the NEB's written reasons are sufficient to satisfy the Crown's obligation. It is notable that, unlike the NEB's
reasons in the companion case Clyde River (Hamlet), the discussion of Aboriginal consultation in this case was not subsumed
within an environmental assessment. The NEB reviewed the written and oral evidence of numerous Indigenous interveners and
identified, in writing, the rights and interests at stake. It assessed the risks that the project posed to those rights and interests and
concluded that the risks were minimal. Nonetheless, it provided written and binding conditions of accommodation to adequately
address the potential for negative impacts on the asserted rights from the approval and completion of the project.
65
For these reasons, we reject the Chippewas of the Thames' assertion that the NEB's reasons were insufficient to satisfy
the Crown's duty to consult.
V. Conclusion
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66
We are of the view that the Crown's duty to consult was met. Accordingly, we would dismiss this appeal with costs
to Enbridge.
Appeal dismissed.
Pourvoi rejeté.
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Newbury J.A.:
1
The petitioner Mr. Cooper is the holder of just under 25% of the issued shares of the corporate petitioner, Dell Lanes
Ltd. ("Dell"), which in turn owns and operates a bowling alley and associated lounge and restaurant business in Surrey, British
Columbia. Dell has been owned by the Cooper family for 15 years and members of the family are employed in the business.
Dell holds two liquor licences issued under the Liquor Control and Licensing Act, R.S.B.C. 1996, c. 267 (the "Act") — one for
the operation of a bar where the primary activity is the sale of alcohol, and the second for the operation of a restaurant where
alcohol and food are sold. Until the events which are the subject of this appeal, Dell had never been found to have violated the
Act or the terms and conditions of its licences.
2
However, in early 2013, Mr. Cooper was alone at the bowling alley with a 15-year old girl who was employed in the
business. She was also a friend of his daughter. As the court below noted, what began as a massage led to his touching her
breasts. Within a few minutes, another person interrupted the encounter. Ultimately, Mr. Cooper was charged with and pleaded
guilty to touching the body of a child under the age of 16 years for a sexual purpose. This was Mr. Cooper's first criminal offence.
3
In preparation for sentencing Mr. Cooper in 2014, a judge of the Provincial Court ordered a pre-sentence report and
psychiatric report on Mr. Cooper. In his reasons for sentence, the judge noted that the reports were:
" . . . for the most part . . . positive, they indicate a man who has worked from a very young age, has worked hard to support
his family, has positive relationships with many family members, and as far as the psych report is concerned, very low risk
to reoffend. The one issue of concern in the reports is an expressed lack of empathy or remorse, and yet I understand Mr.
Price's submissions on that point and I have seen and heard briefly from Mr. Cooper this morning and I accept that he does
feel remorse and he does accept the gravity of what he has done . . . this offence appears to be, . . . out of character and
perhaps impacted by the things going on in his life at the time. [At para. 4; emphasis added.]
4
The sentencing judge took into account the aggravating factors — the victim's age and the fact Mr. Cooper had been in
a position of trust with her. As mitigating factors, the Court considered his lack of criminal record and the fact he had pleaded
guilty and "taken responsibility and also avoided the need for the victim and others to come before the court and testify as to
what happened." In light of the pre-sentence report "and the indicia of very low risk to re-offend", the judge found that a 90-
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day jail sentence, to be served intermittently, was appropriate. (An intermittent sentence had been sought by counsel for Mr.
Cooper to permit him to continue working as a general manager of the Dell business.)
5
The judge also imposed a probationary period of two years (which was later shortened by six weeks), during which Mr.
Cooper was required to attend and participate in counselling as directed, not to be in the presence of any person apparently
under the age of 16 unless another adult was present, not to be in the presence of any employee of Dell who is under age 18
without another adult present; not to have any communications, electronically or by text, with anyone under age 18 except for
his daughter if consenting; and not to attend various types of public facilities where persons under age 18 might be expected
to be present. An exception to the latter condition permitted him to attend the bowling alley if one or more specified family
members were present. Finally, recognizing that he was required to make a registration order under the Sex Offender Information
and Registration Act, S.C. 2004, c. 10 ("SOIRA"), the judge also pronounced that order for the minimum period of ten years.
6
Dell's liquor licences had been renewed annually for several years leading up the year ending on July 31, 2014. When
applying for renewal in 2014, Mr. Cooper ticked "yes" in answer to the question: "Have you or any partner, shareholder or
director of this establishment been convicted of a criminal offence within the past 12 months?"
7 On July 18, 2014, a member of staff of the Liquor Control and Licensing Branch under the Act, wrote to Dell demanding
Mr. Cooper's consent to the disclosure of his criminal record and a statutory declaration specifying the conviction and sentence
he had received. Mr. Cooper complied. He next received a letter from a staff member of the Branch dated September 24, 2014,
which stated in part:
Before a determination is made, you may provide a written submission within 15 days from the date of this letter. You
should include in your submission the circumstances surrounding the charge, the details of the conviction including date,
sentence and/or any fine received, any rehabilitative programs or measures you have undertaken to diminish the likelihood
of any further charges and letters from independent third parties that can speak to your rehabilitation such as your probation
officer.
If, within 15 days, a written submission is not received, the general manager will proceed to make a determination of
whether you are fit and proper based on the information that has been received to date. If it is determined that you are
not fit and proper you would not be able to hold a liquor licence. Your shares in the licensee company would need to be
transferred to another individual or the licensee would need to be transferred to another company you are not involved
with. Otherwise the licence would be cancelled. [Emphasis added.]
8 Mr. Cooper, not represented by counsel at the time, replied briefly in early October 2014 that the criminal charge related to
the fact that he had "touched a friend of my daughter's breasts for a moment. As for complete details that you have requested I
cannot say anything further since there is a publication ban." He stated that he was serving his sentence on weekends and would
be attending a "sexual offenders' course" when one was available. He was, he added, "deemed to be a very, very, very low risk
to reoffend and that this incident was out of my character."
9

Further correspondence ensued between the Branch and Mr. Cooper as follows:
• Letter dated December 1, 2014, from Ms. Caldwell, then deputy general manager of the Branch, which stated in part:
Analysis
I have considered that there has been no compliance and enforcement action taken against the liquor licences during
the twelve (12) years you have been involved as a shareholder.
The issue before me is whether the applicant can be considered a fit and proper person for the purposes of holding
a liquor licence.
Decision:
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Any charge or conviction relating to alcohol or a behaviour that would render a person unsuitable to hold a liquor
licence is viewed as a serious matter by the general manager.
The [sic] you have been convicted of sexual interference of person under 16 years of age and have been sentenced to
90 days in prison. The fact that you are serving your sentence on weekends is not relevant to my consideration.
In addition you have not provided any evidence that you have taken any rehabilitative measures although you have
stated you are waiting to be enrolled in a sexual offender's course.
Based on the information you have provided I have considered the criminal conviction and I have concluded that
you are not fit and proper to hold a liquor licence. Before a final decision is made on this matter you may provide
a further written submission for me to consider.
Please provide this information by January 2, 2015. If no information is received a determination of fit and proper
will be made based on the information currently before me.
Should it be determined you are not fit and proper, your shares in the company must be transferred to another individual
or the licences would need to be transferred to another company you are not involved with. Otherwise the licences
would be cancelled. [Emphasis added.]
• Letter from Mr. Cooper to the Branch dated December 29, 2014, enclosing a letter from his probation officer which
confirmed that Mr. Cooper was slated to begin a 17-week sex offender program in April 2015 and had been "co-operative
with regard to supervision and . . . demonstrated a positive attitude towards attending the above mentioned program as
soon as it becomes available." Mr. Cooper emphasized that Dell had a "clean liquor establishment and a good working
relationship with our liquor inspector even when we are located in the worst area of Surrey".
• Letter from Ms. Caldwell to Mr. Cooper dated January 13, 2015, requesting documents, to be provided no later than
February 13, 2015, indicating the terms of his probation, any submissions made at sentencing, and a transcript of the
sentencing judge's decision. Ms. Caldwell stated that "should the above documents not be provided I will base my decision
on whether you are fit and proper for the purposes of holding a liquor licence on the information currently before me."
Evidently, the documents were not provided until January 7, 2016; Mr. Cooper deposes that he had been awaiting a
response from Ms. Caldwell as to whether the publication ban on his criminal proceeding precluded his providing the
requested documents. She never responded to his voicemail and it was not until an investigator from the Branch turned
up at the bowling alley in late 2015 that Mr. Cooper was told he could provide the transcript and reasons for sentencing
notwithstanding the ban. He did so immediately.
• Letter dated April 11, 2016 from Ms. Bell, the new deputy general manager of the Branch, to Mr. Cooper, reviewing the
past correspondence and confirming her receipt and review of the requested documents. Ms. Bell wrote in part:
Having reviewed your file, and the material which you submitted on January 7, 2016, I am now considering cancelling
your liquor licence. Additionally, I am considering ordering you to transfer your shares in the licensee company, Dell
Lanes Ltd., to another individual, and that you may no longer involve yourself in the licensee company. Alternatively,
the licences could be transferred to another company with which you are not involved.
Finally, I am considering making an order which would prevent you from having any financial interest in, influence in
the management of, and from being employed in the operation of the licensed establishment. The factors of concern
to me are listed below.
The Court records recently submitted suggest a more significant event than you originally indicated in your
submissions.
In your prior written submissions from 2014, you indicated that you:
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• Touched a friend of your daughter['s] breasts for a moment.
• Could not provide further details because there is a publication ban.
• Plead guilty to sexual interference of a person under 16 years of age contrary to section 151 of the Criminal
Code.
• Were sentenced to 90 days to be served on weekends starting August 15, 2014 with probation starting on the
same day to run for 2 years.
• Would be attending a sexual offender's course when they started up again.
• Did not provide any letter from a third party to comment on your rehabilitation because the course had not
yet started.
From the submissions made at sentencing, Ms. Bell also noted the following "relevant information":
• The victim was 15 years at the time. She had been friends with your daughter from the time they were five years old
and had spent a lot of time in your home.
• You offered the victim a job in your bowling alley, so she was also an employee.
• You had invited the victim over to your house a few times when no one else was at home, but she always refused.
• You made comments to this young lady in person and via text that she felt were inappropriate, such as inviting her over
for a hot tub or massages. The victim never took you up on these invitations.
• During one of the shifts at the bowling alley, the victim was writing a test alone in a room and you came up from behind
her, started to rub her shoulders, moved your hands down under the front of her shirt, and continued to massage her breasts
under her bra.
• You asked the victim if it was okay and she said yes out of fear. A few minutes later, another employee entered the room
and the touching stopped.
• Your behaviour has caused your own daughter significant emotional distress and has ruined many of her friendships.
Again, Mr. Cooper was given more time — until April 26, 2016 — in which make further written submissions before Ms.
Bell made her final decision as to whether he was "fit and proper for the purpose of holding a liquor licence", based on the
information before her. Ms. Bell stated that she had consulted with the Branch's Compliance Enforcement Investigation Unit
"for further assistance", but did not elaborate as to what that unit had accomplished or uncovered.
10
At this point, Mr. Cooper retained counsel, Mr. Gay. Counsel wrote on May 17, 2016 to Ms. Bell requesting disclosure
of any reports that had been prepared by the investigator. He argued that there was no risk that the licensee in this case would
fail to comply with the terms and conditions of a licence. As for the Branch's concern that Mr. Cooper might not be a "fit
and proper person for the purpose of holding a licence", Mr. Gay submitted there was "no connection" between Mr. Cooper's
conviction and any risk that he would fail to comply with the terms of a liquor licence, and that he posed no risk to the Branch's
licencing regime or to the public. The lawyer cited s. 16 of the Act, the Branch's Licencing Policy Manual and various factual
circumstances for the proposition that a finding of "not fit and proper" would be unwarranted.
11
Mr. Gay offered to "work with" Ms. Bell to discuss the terms and conditions that might be added to Dell's licences to
"further guarantee that the public interest would be protected. For example, he said, a term or condition could be inserted in
the licences requiring "a minimum of two other adult employees present at the establishment when Mr. Cooper is at Dell Lanes
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during operating hours." Finally, the lawyer reiterated his request that no decision be made until the Branch had disclosed the
contents of any investigation report so that Mr. Cooper could respond to any concerns therein. This was not provided.
12 On September 2, 2016, Ms. Bell wrote to Mr. Cooper, with a copy to counsel, advising them of the cancellation of Dell's
licences effective October 6, 2016. At the outset, Ms. Bell stated she that had not relied on the investigative report in making her
decision. Much of the letter repeated the contents of the letter of April 11, 2016, including the description of the circumstances
of the offence as gleaned from the proceedings at sentencing and reasons for sentence of the Provincial Court judge. This time,
however, Ms. Bell referred to Mr. Cooper as the "sole shareholder" of Dell, a few times in her letter. She wrote in part:
The issue before me is whether Dell Lanes, and by extension you as its sole shareholder, can be considered a fit and proper
person for the purpose of holding a liquor licence. Your submission of May 17, 2016, contains the following relevant
information [here followed the points Mr. Gay had made in his letter] . . .
There is a connection between your conviction, and the question of whether or not Dell Lanes, and therefore you, are a fit
and proper person for the purpose of holding a liquor licence. Your offence, while it is not liquor-related, is a very serious
one. You were in a position of trust with the young person who was the subject of the sexual interference. Not only was
she your daughter's friend, but you were her employer. Your behaviour proves that you were willing to violate that trust.
The General Manager asks licensees to disclose whether or not they have received a criminal conviction, precisely because
those convictions can result in a person being found to be not fit and proper for the purpose of holding a liquor licence.
There is no requirement for the General Manager to restrict himself to offences which only involve liquor. Moreover, the
excerpts quoted from the Licensing Policy Manual do not limit the General Manager to consider offences other than those
cited. . . . If the General Manager believes that a person's criminal history could render him an inappropriate licensee, the
licence will not be approved.
The licensed establishment is a bowling alley, with many young people not only as patrons, but also as staff. You continue
to hold a position of trust. Because you have held it for many years, it is unlikely that patrons and staff would view you
in any other way, whether or not you or your company were the holder of the liquor licence. You have stated that you do
not feel that you pose a risk, and you offer as reasons the fact that you have completed your Sex Offender Program, that
the judge permitted you to work there with as long as a family member was there, and that you are considered a low risk
to reoffend. However, because of the egregious nature of your offence, and your role in an establishment which makes
young people vulnerable and accessible, the General Manager believes that you, as the sole shareholder in your company,
are not fit and proper to hold a liquor licence.
You presented your sentence as a reason to permit you to hold a liquor licence. While you have completed your program
and have nearly completed your probationary period, you remain on the National Sex Offender Registry for a period of 10
years. The General Manager interprets that as an indication of the likelihood that you could reoffend.
While the judge imposed a requirement for you to operate your business in the company of a family member, that
requirement ends with your probationary period. You have offered to have two other adults present while you are at work
at Dell Lanes; however, it is not reasonable to assume that those people could completely prevent the criminal behaviour
in which you engaged. When the offence was committed, you were able to commit it while other people were there and
the behaviour only ceased when another person entered the room where you were. You were able to find an opportunity,
and it is not clear to me that you would be unable to do so again. Moreover, you groomed the victim for a period of time
prior to the offence, and breached her trust, and those opportunities could not be prevented either.
With respect to the Dell Lanes record of compliance, that is not a factor in the decision. There is no attempt to imply that
Dell Lanes, and you, will not comply with the terms of the Dell Lanes liquor licences. The General Manager is unwilling
to allow Dell Lanes a liquor licence because you, as its sole shareholder, are not a fit and proper person for the purpose
of holding one. [Emphasis added.]
A copy of the investigator's report was enclosed with the letter.
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13
On September 20, 2016, Mr. Cooper and Dell filed a petition in the Supreme Court of British Columbia for judicial
review of the decision to cancel Dell's liquor licences. On June 27, 2017 the parties consented to a stay of the general manager's
order pending the outcome of this appeal.
The Chambers Judge's Reasons
14 The matter came before the chambers judge below on June 6, 2017 and he issued his reasons on June 20, 2017. He recited
the basic facts described above, ending with the observation that despite counsel's request, Ms. Bell had not disclosed details
of the results of the investigation report she had ordered. The report was an exhibit in the court below; it too reproduced much
of the evidence already before Ms. Bell, but it ended with the following statement of opinion:
The establishment (Dell's Bowling Alley) caters to a mixed clientele and encourages family and youth participation.
Because the business endeavours to involve youth within the premises, the presence of Mr. Cooper demonstrates a real
and present danger to the safety of the public.
Mr. Cooper was convicted of a criminal offence involving minors under the age of sixteen. It is the opinion of the Branch,
that Mr. Thomas Cooper is not a 'Fit and Proper' person to hold a liquor licence in the province of British Columbia.
[Emphasis added.]
The report recommended either that Mr. Cooper's shares in Dell be transferred or that the licences be transferred to another
company at arm's length with Mr. Cooper.
Legislative Framework
15 The judge turned to the legislative and policy framework for the decision of the general manager ("GM") under the Act.
Section 16 of the Act is most relevant; at the time, it provided in material part:
16 (1) A licence must not be issued, renewed or transferred if, in the general manager's opinion, the applicant
(a) is not a fit and proper person,
(b) is not the owner of the business carried on at the establishment or the portion of the establishment to be licensed,
(c) is not the owner or lessee of the establishment or the portion of the establishment to be licensed, or
(d) is disqualified under this Act or has not complied with the requirements of this Act or the regulations.
(2) In deciding if a person is fit and proper for the purposes of subsection (1)(a), the general manager
(a) must consider convictions of the person under the laws of Canada or a province or the bylaws of a municipality
or regional district in British Columbia, and
(b) may consider
(i) administrative penalties levied against the person under a law of Canada or a province,
(ii) the financial integrity of the person, and
(iii) other factors the general manager believes are relevant to the consideration
(2.1) The general manager may at any time, on the general manager's own initiative, if the general manager thinks it
necessary or desirable, determine whether a licensee is a fit and proper person.
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(2.2) The general manager may conduct an investigation that the general manager considers is or may be necessary for the
purpose of determining whether a person or licensee is fit and proper.
...
(3) A licence must not be issued, renewed, transferred or amended if, in the general manager's opinion, it would be contrary
to the public interest.
(4) Without limiting subsection (3), the general manager must consider whether
(a) the applicant is the holder of, has an interest in or is applying for another licence under this Act, or
(b) the applicant is qualified under this Act or the regulations or has complied with the requirements of this Act or
the regulations. [Emphasis added.]
16 Section 20 stated that in addition to her other powers under the Act, the GM could on her own motion take various actions
against a licensee for various reasons, including the licensee's conviction of an offence if it "relates to the licenced establishment
or the conduct of it." The possible actions included the imposition of terms and conditions on the licence, cancellation or
suspension of the licence, or an order that the licensee transfer the licence to an arm's-length person. Under s. 20(3), the GM was
required to suspend, cancel or order the transfer of a licence held by a person who has been convicted of a prescribed number
of prescribed offences under the laws of Canada or the province. I have not located any regulation enacted under that provision;
nor have I located any provision that permits the GM to equate a corporate licensee with a shareholder thereof.
17
At para. 14 of his reasons, the trial judge reproduced section 2, headed "Policy Rationale", of the Branch's Licensing
Policy Manual. It stated in part:
Once all the necessary documentation has been received and the application is considered to be "complete", applications
are screened to ensure the applicant meets the basic eligibility requirements. The first of these is an assessment of applicant
suitability -- that is, a determination of whether the applicant is a "fit and proper person". In assessing applicant suitability,
the general manager is looking for anything that might indicate the person may fail to comply with the terms and conditions
of a liquor licence. [Emphasis added.]
As examples of "other factors" the GM could consider in deciding whether a person is "fit and proper" to hold a liquor
licence, the Manual listed "convictions or charges that involve, but are not limited to, the abuse of alcohol or other addictive
substances"; any previous or pending charges under the laws of Canada or the Province; whether the person is of "good
reputation and character or has a history of behaviour that would render him or her unsuitable to hold a licence"; association
with organized crime groups; concerns about the individual's financial integrity or lack of experience in the industry; and
whether the person was likely to observe the terms and conditions of a liquor licence. Again, the Branch would appear to
be concerned here with licensees or applicants for licensing — not with the shareholders of corporate applicants.
18
I also note that under s. 2.2 of the Branch's Compliance and Enforcement Policy and Procedures Reference Manual,
the following appeared:
Operating Principles
The most important elements of the branch operating environment are the operating principles that guide the regulation
of liquor in British Columbia. The Act and regulation require that the general manager's decisions be made in the "public
interest." The Branch has articulated the requirement to act in the public interest in the form of the two operating principles
reproduced below. In these operating principles, the branch asserts that the public interest is best served by targeting the
negative impacts of alcohol manufacture and sale while, at the same time, appreciating and balancing the unique interests
of individuals and communities in the application of any regulations.
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Public Safety
It is in the public interest to safeguard individuals and communities from the harm caused by:
• the inappropriate or reckless sale and/or manufacture of alcohol which might arise in instances of destructive
competition, and
• the abuse of alcohol and other irresponsible drinking behaviour.
• This principle is aimed at correcting what economists refer to as "market failure." Two types of market failure are
primarily associated with the liquor industry:
• destructive competition — a form of severe competition in which industry participants act improperly or even
illegally to gain a competitive advantage, and
• spillover effects — negative impacts on individuals and communities, beyond the industry and its clients, which
occur as a result of industry activity.
19

Further, s. 27.2 of the Compliance and Enforcement Reference Manual stated, under the heading "Not Fit and Proper":
Policy Rationale
The integrity of the liquor control regime must be protected from involvement by criminal interests seeking to use licensed
establishments for illegal purposes. At the time of licensing and at any time during the term of the licence, the general
manager may assess whether a licensee has any criminal convictions, criminal associations or previous contraventions of
the Act and regulation. These and other factors may indicate whether the licensee is a fit and proper person who is likely
to comply with the terms and conditions of a liquor licence. [Emphasis added.]

Parties' Positions
20 In the court below, Mr. Cooper argued that Ms. Bell's opinion that he was not a fit and proper person must have arisen from
her belief that he would re-offend — a belief that in his submission was not supported by anything in the record of the criminal
proceedings he had undergone. Further, he contended that the decision- maker had gone "beyond the limit of her power" in
making a decision designed to "protect youth from Mr. Cooper's predation" rather than to ensure the integrity of the liquor
control system. The judge observed that "in other words", it was Mr. Cooper's position that as a public employee charged with
administrating the Act, Ms. Bell could not have reasonably reached the decision she had. (At para. 20.)
21
In response, counsel for the Branch contended that the decision was "bottomed by a legitimate reason, that being Ms.
Bell's responsibility to ensure that the issue of a liquor licence will not expose the public to danger, whether that danger stems
from the sale of liquor or other activity on the premises."
Standard of Review
22 Although counsel for Mr. Cooper argued in favour of a standard of review of correctness, the judge agreed with counsel
for the Branch that because the target of the petition was Ms. Bell's "opinion", and she could not form such an opinion without
first finding some facts on which to base it, the decision-making exercise was one involving both fact and law. Accordingly,
the judge found that the standard of review was reasonableness, a conclusion also supported by 693753 B.C. Ltd. v. British
Columbia (General Manager, Liquor Control & Licensing Branch), 2008 BCSC 1037 (B.C. S.C.). He quoted the well-known
passage from Dunsmuir v. New Brunswick, 2008 SCC 9 (S.C.C.) in which the Court described the "deferential standard" of
reasonableness, concluding:
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In judicial review, reasonableness is concerned mostly with the existence of justification, transparency and intelligibility
within the decision-making process. But it is also concerned with whether the decision falls within a range of possible,
acceptable outcomes which are defensible in respect of the facts and law. [At para. 47.]
Chambers Judge's Analysis
23 Under the heading "Decision Under Review", the chambers judge reiterated that Ms. Bell had never provided the Branch's
investigative report to Mr. Cooper or Dell prior to reaching her decision. The judge continued:
. . . In the result, Ms. Bell denied Mr. Cooper's request for disclosure of relevant information. Ms. Bell sought to negative
the obvious unfairness of her behavior by stating that although she had the report at hand, she did not rely on its content in
coming to her decision. As will become clear, Ms. Bell's statement on this issue is untrue. [At para. 16; emphasis added.]
The judge also noted that Ms. Bell had made it clear that "the reason she wanted to cancel the licences had nothing to
do with the regulation of the sale and consumption of alcohol." Instead, the Court said, her decision was grounded in
two factors — the fact that Dell's bowling operation "encouraged youth to attend the premises", and her concern that Mr.
Cooper would re-offend while on the premises. [At para. 17.]
24
Beginning his analysis at para. 25, the chambers judge agreed with Mr. Cooper's contention that Ms. Bell's reason for
cancelling the licences was her concern that Mr. Cooper would "use the licenced premises to re-offend. There can be no other
reason that at least five times in the reasons passage quoted above Ms. Bell referred to the risk of Mr. Cooper 'doing it again'."
The Court agreed with counsel's "ancillary criticisms" of Ms. Bell's decision — the erroneous references to Mr. Cooper as Dell's
sole shareholder; and her assertion that she had not relied on the investigative report, when in fact she referred to its contents
in her decision. In the judge's words:
That latter error is revealed by the fact that on the record of evidence before her, the only mention of young people attending
Dell's operation is found in that investigation report. If Ms. Bell had disciplined herself by adhering to her representation
that she did not rely on the report, she would not have cited as a fact the presence of youths at the premises. [At para. 26.]
25 However, the judge did not regard these errors as "fatal": the mistake about Dell's shareholdings, he said, came to nothing
"because the pith of Ms. Bell's concern about Mr. Cooper is that he has been and continues to be the long-term manager of the
bowling facility. It was his position of power over staff and customers that was Ms. Bell's worry, not his stewardship of Dell
corporate affairs." (At para. 27.) Similarly, the judge said, the general manager's concern about young people in the premises
was well supported by information in the evidence before her.
26
Setting aside the errors on the face of the decision, the judge formulated the central questions on the petition before
him thus:
1) Whether Ms. Bell's decision is unreasonable because it is not supported by the evidence before her; and 2) If the evidence
could support her conclusion that Mr. Cooper poses a risk to Dell's customers or staff, whether her decision is nevertheless
so divorced from the regulatory regime she is charged with administering as to render it untenable? [At para. 29.]
On the first question, the Court questioned what information could have led Ms. Bell to infer that Mr. Cooper was "at risk" to reoffend. She had not read the psychiatric report or pre-sentence report presented to the sentencing judge, and in any event, they
did not indicate a significant risk. Ms. Bell's reference to registration under the SOIRA, was, the judge noted, misguided: Mr.
Cooper's registration was a mandatory requirement. It had not been not ordered because the sentencing judge had a discretion
and found him to be at risk of reoffending. The sentencing judge had indicated that the psychiatric report portrayed Mr. Cooper
as at a "very low risk to re-offend" and had accepted that assessment. (At para. 31.)
27
Nevertheless, the chambers judge acknowledged that an assessment of "very low risk" did not equate to "no risk"; thus
there was "some evidence" before Ms. Bell on which she could have found that despite his completion of the sentence and
related sex-offender programs, Mr. Cooper was "at some risk of abusing another youthful female." The judge continued:
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Would that evidence have satisfied the burden of proof beyond a reasonable doubt required in criminal matters? Certainly
not. Such skimpy evidence would not even meet the lesser civil standard of the balance of probabilities. However, this
case does not fall in either of those two regimes. All that is required here is that the evidence on the record before Ms.
Bell be such that the decision she reached based upon it was "within a range of possible acceptable outcomes which are
defensible in respect of the facts and law", Dunsmuir para. 47. [At para. 32.]
The judge added that if it were up to him, he would certainly have reached a different conclusion from that reached by Ms.
Bell, but that he was required to defer to her decision given that the risk of recidivism on Mr. Cooper's part was "founded
on some evidence." (My emphasis.)
28
Moving to the question of whether Ms. Bell's decision was so 'disconnected' from her role as general manager of the
Branch that it "cannot be permitted to survive", the judge found that the basis of the decision was Ms. Bell's concern that Mr.
Cooper "could make use of the licenced premises to once again abuse the trust of and to attack young females." Although he
again expressly disagreed with her conclusion and said he would have come to a different result, he found it was within Ms.
Bell's purview to take the action she had to protect young people while on the licenced premises. The decision was therefore, he
said, "within her jurisdiction". She had made her decision "for a reason that was connected to her duties and responsibilities."
29

In the result, the chambers judge dismissed the petition for judicial review.

On Appeal
30

In this court, the petitioners assert that the chambers judge erred in the following respects:
a. by misapplying the reasonableness standard of review, and in particular by:
i. deferring to the GM's decision on the basis that there was evidence that Mr. Cooper was at risk of reoffending in
the establishment when there was no evidence of this, or alternatively when the evidence of this was so minimal that
it could not reasonably support a finding that Mr. Cooper posed a risk of re-offending;
ii. re-formulating the GM's decisions in a way that ignores an unreasonable chain of analysis in the GM's reasoning;
iii. finding that the decisions fell within a range of possible acceptable outcomes which are defensible in respect of
the facts and law even if one proceeds on the basis that there was "some evidence" that Mr. Cooper poses "some
risk" of re-offending; and
iv. alternatively, by failing to remit the matter back to the GM so that she could consider whether imposing terms and
conditions on Dell's licences would be sufficient to address the "very low risk" of Mr. Cooper's re-offending.
b. by conflating the standard of review with the GM's burden, and in particular by holding that the GM did not have to
establish, on a balance of probabilities, that Mr. Cooper was at risk of re-offending; or more broadly by holding that the
GM did not bear the burden of establishing on a balance of probabilities that Mr. Cooper was not fit and proper to hold
a liquor licence; and
c. by holding that the GM's repeated error that Mr. Cooper is the sole shareholder of Dell had no impact on the decisions
when it did have an impact. In particular, it caused the GM to impose a different remedy than might otherwise have been
the case, i.e. cancellation of the Licences, which remedy was unreasonable.

I note that no specific challenge was made on the basis that the Act deals with licensees or applicants and not with the
qualifications or suitability of shareholders thereof where the licensee or applicant is a corporation. I will therefore not pursue
arguments that might have been made as to the jurisdiction of the GM to disregard the separate identity of Dell from its
shareholders in proceeding under s. 16 or 20 of the Act in this case.
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Standard of Review
31 Obviously, the question of standard of review — both as applied by the chambers judge and to be applied by this court —
features one way or another in most, if not all, of the asserted grounds. It was not contended that there was before the chambers
judge any issue of "true" jurisdiction or one of the innately 'legal' issues that might attract the correctness standard. Thus counsel
for the parties seem to be in agreement that the chambers judge was required to apply the standard of reasonableness, and that
on a review of his decision, this court must apply the standard of correctness: see Schaper v. Beauchamp, 2012 BCCA 208
(B.C. C.A.) at para. 10; Canada Post Corp. v. CUPW, 2013 BCCA 108 (B.C. C.A.) at para. 48; Q. v. College of Physicians &
Surgeons (British Columbia), 2003 SCC 19 (S.C.C.) at paras. 43-4.
32 The law is well-settled that, as stated in Dunsmuir v. New Brunswick, 2008 SCC 9 (S.C.C.), the reasonableness standard is
"concerned mostly with the existence of justification, transparency and intelligibility within the decision-making process. But it
is also concerned with whether the decision falls within a range of possible, acceptable outcomes which are defensible in respect
of the facts and law." (At para. 47.) The majority went on in Dunsmuir to observe that reasonableness is a deferential standard
"rooted in part in a respect for governmental decisions to create administrative bodies with delegated powers". At the same
time, the Court observed, the standard does not mean that courts are "subservient" to the decisions of administrative tribunals,
or that they must show "blind reverence to their interpretations". The majority continued:
Deference in the context of the reasonableness standard therefore implies that courts will give due consideration to
the determinations of decision makers. As Mullan explains, a policy of deference "recognizes the reality that, in many
instances, those working day to day in the implementation of frequently complex administrative schemes have or will
develop a considerable degree of expertise or field sensitivity to the imperatives and nuances of the legislative regime."
D.J. Mullan, "Establishing the Standard of Review: The Struggle For Complexity?" (2004), 17 C.J.A.L.P. 59 at p. 93. In
short, deference requires respect for the legislative choices to leave some matters in the hands of administrative decision
makers, for the processes and determinations that draw on particular expertise and experiences, and for the different roles
of the courts and administrative bodies within the Canadian constitutional system. [At para. 49.]
33 Counsel also drew our attention to some pre-Dunsmuir decisions in which the Supreme Court of Canada had attempted to
explain the meaning of "reasonableness" in this context more fully. Notably, in Canada (Director of Investigation & Research)
v. Southam Inc., [1997] 1 S.C.R. 748 (S.C.C.), Iacobucci J. for the Court wrote:
An unreasonable decision is one that, in the main, is not supported by any reasons that can stand up to a somewhat probing
examination. Accordingly, a court reviewing a conclusion on the reasonableness standard must look to see whether any
reasons support it. The defect, if there is one, could presumably be in the evidentiary foundation itself or in the logical
process by which conclusions are sought to be drawn from it. An example of the former kind of defect would be an
assumption that had no basis in the evidence, or was contrary to the overwhelming weight of the evidence. An example of
the latter kind of defect would be a contradiction in the premises or an invalid inference. [At para. 56; affirmed in Baker
v. Canada (Minister of Citizenship and Immigration, [1999] 2 S.C.R. 817 at para. 63; emphasis added.]
The Court also suggested that the standard of reasonableness is close to that of the "clearly wrong" test applied to findings
of fact made by courts of law and observed that it "simply instructs reviewing courts to accord considerable weight to the
views of tribunals about matters with respect to which they have significant expertise." (At para. 62.)
34 Counsel also noted Catalyst Paper Corp. v. North Cowichan (District), 2012 SCC 2 (S.C.C.), in which the Court described
Dunsmuir's reasonableness standard as an "essentially contextual inquiry" that "takes its colour from the context." (At para. 18;
citing Canada (Minister of Citizenship and Immigration) v. Khosa, 2009 SCC 12 (S.C.C.) at para. 59.)
35
In terms of decisions of this court, we were referred to Scott v. British Columbia (Superintendent of Motor Vehicles),
2013 BCCA 554 (B.C. C.A.), which concerned the judicial review of a decision of an adjudicator under the Motor Vehicle Act,
R.S.B.C. 1996, c. 318. An assessment of credibility lay at the heart of the adjudicator's decision. Evidently, she had placed an
onus on the respondent driver to explain why his evidence differed from that of the police officer who had provided a report
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of what had happened when he stopped the driver. On judicial review, the Supreme Court judge concluded that no adjudicator
acting reasonably would have approached the assessment of credibility in this way, and he set aside the adjudicator's decision.
36 On appeal to this court, the Superintendent argued that the judge had incorrectly 'parsed out minutely the language' used
by the adjudicator and that the adjudicator's conclusion was "unassailable" as long as it fell within a range of reasonable options.
(See para. 26.) On this point, the Superintendent relied on Nagra v. British Columbia (Superintendent of Motor Vehicles), 2010
BCCA 154 (B.C. C.A.), which was said to stand for the proposition that the court will never interfere as long as there was "some
evidence" upon which the adjudicator's finding could reasonably have been made. (See para. 27 of Nagra, citing Shadow v.
British Columbia (Superintendent of Motor Vehicles), 2002 BCSC 790 (B.C. S.C.) at para. 13.)
37

This court in Scott did not agree that Nagra stood for such a broad proposition. In the analysis of Tysoe J.A. for the Court:
In general terms, it is correct to state that an adjudicator's decision will be regarded as reasonable if there is some evidence
upon which the adjudicator's finding could reasonably be made. However, that will not be the case where the adjudicator's
reasoning process is manifestly flawed.
This point was recently made in Whyte v. British Columbia (Superintendent of Motor Vehicles), 2013 BCCA 454, where
Mr. Justice Harris said the following:
As it appears to me, the judge quite properly recognized that the adjudicator is entitled to make findings of fact,
provided they are reasonably supportable by some evidence in the record. Those findings include making credibility
findings, even on the basis of a written record. A court will not interfere unless those findings are unreasonable. But a
court is entitled to interfere if the route to a decision is demonstrably unreasonable, even where the ultimate findings
might be capable of being supported by the record. [Emphasis in Nagra.]
In the present case, although there was some evidence from which the adjudicator could have reasonably concluded that
the respondent had unequivocally refused to provide a breath sample, her assessment of credibility was manifestly flawed
because she afforded a presumption of reliability to the officer's report and required the respondent to refute the statements
in the report. As her reasoning process was not reasonable, her decision cannot stand too. [Emphasis added.]
I note that Tysoe J.A.'s reasoning echoed that of the majority in Dunsmuir, where it was said the decision under review did
not meet the standard of reasonableness because the tribunal's reasoning process had been "deeply flawed". (At para. 72.)
(See also Kenyon v. British Columbia (Superintendent of Motor Vehicles), 2015 BCCA 485 (B.C. C.A.).)

38 It need hardly be said that the Dunsmuir standard of reasonableness is highly deferential to the decision-maker. At the same
time, it does not require courts to be "subservient", or to show "blind reverence", to their decisions. And, while the standard is
"concerned with" whether the decision falls within a range of possible acceptable outcomes, it is not correct to say that a court
on judicial review needs only to determine whether the outcome of the decision is reasonable. As acknowledged in Dunsmuir
itself, the reasonableness standard must be "contextualized", requiring the reviewing court to consider the nature and function
of the decision-maker, including his or her expertise, the terms and objectives of the governing legislation, and the nature of
the issue being decided. (Per Binnie J. at para. 151.) The Court may also consider the evidentiary foundation for, and "route"
to, the decision, which may render it unreasonable as a whole.
39
Canadian courts have considered various indicia in deciding whether the reasonableness standard is met in particular
cases. A decision may be held to be unreasonable, for example, if it fails to account for relevant factors or is based largely on
irrelevant factors: see Dunsmuir at para. 141; Brown and Evans, Judicial Review of Administrative Action in Canada (looseleaf,
2012) at 15 — 26. In Catalyst, the Court found that the bylaw in question was reasonable, given that the District Council had
"considered and weighed all relevant factors in making its decision." (At para. 33; emphasis added.) In Loewen v. MTS, 2015
MBCA 13 (Man. C.A.), the Court found that an arbitrator's decision was unreasonable because he had "failed to consider or
apply the proper factors which underlie the exercise of such a discretion, and to consider factors that were wholly irrelevant to
the issue." (At paras. 74, 108.) See also Toth Equity Ltd. v. Ottawa (City), 2014 ONSC 941 (Ont. Div. Ct.) at para. 41; Malcolm
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v. Canada (Minister of Fisheries and Oceans), 2014 FCA 130 (F.C.A.), lve to app. ref'd [2014] S.C.C.A. No. 350 (S.C.C.), at
para. 35; Irvine v. Canada (Attorney General), 2013 FCA 286 (F.C.A.) at paras. 11-17.)
40
A decision will also be found to be unreasonable if it is made for arbitrary reasons or reasons unrelated to the objects
of the statute. In Thibeault v. Canada (Minister of Fisheries & Oceans) (1996), 123 F.T.R. 35 (Fed. T.D.), aff'd, (1999), 169
F.T.R. 157 (note) (Fed. C.A.), lve to app ref'd (2000), [1999] S.C.C.A. No. 4512 (S.C.C.), for example, the Court held that the
Minister's powers regarding fishing licences could not be exercised primarily to punish a fisherman. The Court cited a previous
case, Matthews v. Canada (Attorney General) (1996), [1997] 1 F.C. 206 (Fed. T.D.), aff'd. (1999), 242 N.R. 181 (Fed. C.A.),
lve to app. ref'd (2000), [1999] S.C.C.A. No. 412 (S.C.C.), in which the regional director of fisheries decided to sanction a
fisherman who had exceeded his fishing quota by small amounts on three occasions. The director had delayed the issuance
of a fishing licence in the following season and reduced his quota by half for the remainder of the season. Tremblay-Lamer
J. in Thibeault observed:
. . . according to MacKay J. [in Matthews], an attempt by the Minister to punish a fisherman by subjecting the renewal
of his or her licence to compliance with specific conditions is contrary to the spirit of section 7 of the Act. This is in
fact a way to bypass the far less flexible procedure applicable to criminal prosecutions under sections 78 et seq. of the
Act. Parliament has specifically provided for a range of penalties that can be imposed by a court of law offering all the
procedural safeguards of the judicial process.
My colleague Dubé J. recently rendered a similar decision.
I agree with my colleagues. The Minister's general power to issue or refuse to issue a licence cannot be exercised primarily
for punishment purposes. On the pretext that an offence undermines conservation, the Minister has developed a new scheme
distinct from that provided for in the Act that permits him to deal ruthlessly with an offender without having to offer the
offender all the safeguards available in a court of law.
This initiative by the Department originates in an internal policy that provides for sanctions pursuant to section 7 of the
Act for conservation-related violations, which are defined as "involv[ing] violations of conditions of licence and of the
Act and regulations". Thus, any violation of the Act and regulations is considered a conservation-related violation that
can result in the imposition of a sanction pursuant to section 7 of the Act. That was surely not Parliament's intention,
as it had already expressly set out a full range of sanctions for offences in the Act. If this process is unsatisfactory, it is
always open to Parliament to introduce a new one by amending the Act. However, this cannot be done by using the existing
provisions, which were not enacted for this purpose. As Lamer J. mentioned in Slaight Communications "[a] discretion
is never absolute, regardless of the terms in which it is conferred". The Minister accordingly exceeded his jurisdiction by
using his discretion for a purpose other than that intended by Parliament.
I would also like to add that, even if the Minister did have the power to impose sanctions under section 7 of the Act, I
would have to find his decision unreasonable.
To determine whether an administrative decision is reasonable, it is necessary to consider the bases on which the decision
was made and its origins since, as Baudoin J.A. stated in Thibeault v. Régie de l'assurance maladie du Québec, [translation]
"that is what distinguishes a discretionary but lawful decision from one that is arbitrary and therefore unlawful".
[At paras. 31 — 39; emphasis added.]
41

In Matthews itself, the Federal Court of Appeal observed in upholding the motions judge's order that:
However largely expressed is the discretion given to the Minister to issue or not issue a licence, the qualifications that he
may attach to a licence must necessarily be strictly aimed at furthering the objects for which his authority exists, namely the
management of the fisheries and the conservation and protection of fish. The sole consideration in imposing qualifications
within a renewed licence that sanctioning past violations of the licence holder may provide a deterrence that can indirectly

024 13

help attain the objects of the Act is too indirect and remote to be seen as properly within the purview of the clear mandate
given to the Minister.
(See also Canadian Arab Federation v. Canada (Minister of Citizenship and Immigration), 2015 FCA 168 (F.C.A.), lve.
to app. ref'd (2016), [2015] S.C.C.A. No. 437 (S.C.C.), at paras. 38 — 42; Roncarelli c. Duplessis, [1959] S.C.R. 121
(S.C.C.) at 140 — 1.)
42
The outcome of an administrative decision may be rendered unreasonable by a misapprehension of evidence on the part
of the tribunal (see, e.g., Macht v. British Columbia (Superintendent of Motor Vehicles), 2017 BCCA 89 (B.C. C.A.) at paras. 12
— 15), or where the court cannot be satisfied that the evidence supports facts found by the decision-maker. (See Kabul Farms
Inc. v. R., 2016 FCA 143 (F.C.A.) at paras. 19, 34.) Finally, a disproportionately harsh result can render a decision unreasonable.
In Stetler v. Ontario (Flue-Cured Tobacco Growers' Marketing Board), 2009 ONCA 234 (Ont. C.A.), for example, the tribunal
repeatedly cancelled the production quota of a tobacco farmer even though he had an almost unblemished record. The Court
of Appeal concluded that the marketing board had misconceived its role in refusing to consider evidence of matters occurring
after 2002 and that in so doing, had failed to consider all relevant matters when determining penalty. The Court also found that
the tribunal had acted unreasonably in finding no mitigating factors in the farmer's favour (at para. 34) and in treating each
violation as one that warranted the most serious of penalties in the form of the cancellation of all his basic production quota.
In the words of the Court, "there must be some degree of proportionality between the wrongdoing and the penalty imposed.
The importance of proportionality is of particular significance where, as here, a person's livelihood is at stake." (At para. 37;
my emphasis.) The Board had failed to consider the full range of penalties available to it and instead "meted out the most
severe punishment available, without any apparent consideration of the range of possible penalties and whether something less
than full cancellation on Mr. Stetler's basic production quota could meet the appropriate sentencing objectives." (At para. 40;
emphasis added.)
Application to this Case
43 Mr. Gay relied on most of the foregoing indicia to submit that the GM's decision was unreasonable. He also contended that
without the GM's erroneous chain of reasoning concerning the SOIRA, there was no basis in the GM's reasons for finding a risk
that Mr. Cooper would re-offend. Counsel emphasized the sentencing judge's comment that the psychiatric report had assessed
the risk as "low", and the chambers judge's observation that there was "some evidence" on which the GM "could have" relied to
infer that he was "at risk to reoffend." (See para. 30.) In counsel's submission, the judge here 'reformulated' the GM's decision
"in a way that casts aside an unreasonable chain of analysis in favour of the Court's own rationale for the result", contrary to
the admonition given in A.T.A. v. Alberta (Information & Privacy Commissioner), 2011 SCC 61 (S.C.C.) at para. 54.
44
Perhaps not surprisingly, counsel for the Branch responded to these arguments with the submission that the chambers
judge had not 'reformulated' the GM's decision and that the question before the Court had to be approached "as an organic whole,
not as a line-by-line treasure hunt for error." (Irving Pulp & Paper Ltd. v. CEP, Local 30, 2013 SCC 34 (S.C.C.) at para. 54.)
Ms. Mason repeatedly emphasized the high degree of deference implicit in the reasonableness standard and the broad discretion
conferred on the GM by the references in the Act to licensees who are "fit and proper" — a phrase counsel equated to "of good
character". When asked to clarify, Ms. Mason submitted that it was not confined to the context of licensed premises but that the
GM is entitled to insist that a licensee display "social responsibility", whether in or outside those premises.
45
As has been seen, the Act provided for an elaborate system of licensing and monitoring persons who may sell liquor in
various contexts and for various purposes in the Province. The statute used phrases that are perhaps understandably broad —
particularly "fit and proper" and "public interest" — but read in context, these are concerned with the central purpose of the Act
— to regulate the sale of liquor in the public interest. I do not read "fit and proper" as contemplating a roving commission into
the moral character (or 'propriety') of licensees (or in this case, their shareholders) in general, or as conferring responsibilities
or powers like those conferred on police officers or courts under the Criminal Code.
46 In my respectful opinion, the GM's decision in the case at bar contained elements of each of the indicia of unreasonableness
described above in connection with the reasonableness standard. I begin with the GM's incorrect statement that Mr. Cooper was
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the sole shareholder of the licensee, a fact that led her effectively to equate Mr. Cooper with the company. Even setting aside
the problem referred to at para. 30 above, this error may well have led the GM to fail to consider the possibility of imposing
conditions on Dell's licences, as opposed to cancelling them. If Mr. Cooper was the sole shareholder, he might be less likely to
comply with a condition and there would not be other shareholders motivated to monitor his compliance. As a 25% shareholder,
on the other hand, he is not in a position of control and there are others who would stand to lose if any conditions were breached.
47
Closely related to this factor is the issue of consequences of the cancellation of the licences for Dell and Mr. Cooper, as
well as other members of his family, Dell's employees, and the community generally. Mr. Cooper deposed that without liquor
sales — which constitute about 52% of the licensee's revenue — the business cannot survive. His affidavit (which was not
challenged) continues:
It is a simple fact that without this revenue, Dell will not be able to pay its rent and payroll, let alone its other expenses.
Accordingly, if the liquor licences are cancelled, the business cannot survive.
Without a stay of the decision, all of the above-mentioned employees will be laid off. Several of them are older and have
worked at Dell Lanes most of their adult lives. . . .
The business cannot be sold unless the liquor licences can be transferred to a potential purchaser. This cannot happen as
the licences are cancelled. . . .
Dell has no business apart from Dell Lanes and [Dell Lanes Sports Lounge & Restaurant].
The likely result of the cancellations, then, would be the closing of a family business that has for some years has operated
a facility that appears to have benefited the Surrey community, including handicapped persons. The Cooper family, which
would normally look forward to realizing a significant purchase price on a sale of the business, would have to walk
away with nothing. Members of the family would stand to lose their livelihood; employees would lose their jobs. These
"contextual" factors were not mentioned by the GM in her decision but were relevant to it. She seems not to have considered
a less extreme alternative to cancellation, such as requiring Mr. Cooper to transfer his shares or requiring him never to be
alone with a female minor in the business premises.
48
The second 'facial' error was the GM's inference of fact that because the sentencing judge had made an order under the
SOIRA, he must have regarded Mr. Cooper as likely to re-offend. This inference seems to have fuelled the GM's overarching
concern about the risk to public safety posed by Mr. Cooper if he were permitted to continue working at the Dell establishment.
(As the chambers judge found, his role as the manager of the business, rather than his ownership of shares, was clearly the
harm that the GM feared.) Rather than accepting the assessment of risk carried out by the sentencing judge (who of course saw
Mr. Cooper in person and had the benefit of the psychiatric report), Ms. Bell would appear to have strayed outside her area of
expertise in requiring that Mr. Cooper satisfy her that he posed no risk whatsoever — essentially a standard of perfection. (See
R. v. Boan, 2002 SKQB 502 (Sask. Q.B.) at para. 31; A. (B.A.) v. J. (M.N.), 2000 SKQB 365 (Sask. Q.B.) at para. 14.)
49 The GM's misapprehension of the likelihood of Mr. Cooper's re-offending led her to reach a conclusion that she would have
realized was punitive had she considered contextual factors, including the real-life consequences for Mr. Cooper and his family.
In the result, she attempted to address what was a low risk of recurrence with an order that was disproportionate and unnecessary.
The risk could have been effectively addressed by adding a term to the licences that would prohibit Dell from hiring any female
minors to work in or about the establishment. Mr. Cooper's compliance with this condition could be easily monitored.
50 The third error relates to the investigative report — as we have seen, Ms. Bell stated in her final letter to Mr. Cooper that
she had not taken the report (which obviously strayed beyond the investigation of facts to express a very strong opinion) into
account, but as the trial judge found, this was not true. Combined with the fact that the GM declined to provide a copy of the
report to Mr. Gay, this fact leaves one with a sense of unease concerning its role in Ms. Bell's decision-making process. At the
least, a breach of procedural fairness seems to have occurred.
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51
In the final analysis, however, the issue before us is whether the chambers judge was correct in his view that the GM's
decision — the "outcome" — met the standard of reasonableness. As deferential as that standard is, it is my view that the
chambers judge erred in finding the decision met that standard. As we have seen, the judge considered each of the errors
separately but dismissed each as amounting to nothing, given the evidence before Ms. Bell that supported her concern that as
Dell's manager, Mr. Cooper was in a position to abuse the "youthful public" at the bowling alley. (See paras. 27 — 8.) Setting
those errors aside, he considered whether Ms. Bell's decision was "unreasonable because it is not supported by the evidence
before her". Although he disagreed with the decision, he found that her conclusion that Mr. Cooper was at risk of recidivism
was "founded on some evidence" and therefore had to be upheld, despite the chambers judge's expressed disagreement.
52
With respect, the question of reasonableness is not in my opinion answered conclusively by the existence of "some
evidence" to support a tribunal's conclusion. I am not aware of any suggestion from the Supreme Court of Canada that would
equate reasonableness with the test for granting a 'no evidence' motion in a criminal or civil trial. With respect to the suggestion
made by this court in Nagra, supra, the Court in Scott clarified that where the decision-maker's reasoning is flawed, the existence
of evidence to support it will not preclude a finding that it was unreasonable.
53
As for the chambers judge's second conclusion — that Ms. Bell was "within her jurisdiction" and made her decision
"for a reason that was connected to her duties and responsibilities" — the judge would appear to have been addressing what he
regarded as a jurisdictional issue rather than applying the standard of reasonableness. I do not agree that a question of "true"
jurisdiction was raised by counsel; nor did counsel suggest it was. (Again, I set aside the issue referred to at para. 30 above.)
54 Having discussed the facial errors, the chambers judge failed to ask whether as a whole, Ms. Bell's decision was reasonable.
In my respectful view, it was not. In the words of Binnie J. in Dunsmuir, the decision failed to "strike a balance (or achieve
proportionality) between [its] adverse impact . . . on the applicant or others directly affected, weighed against the public purpose
sought to be advanced." (At para. 151.) The GM's order was a heavy weight resting on the too slender reed of the slight risk of
recidivism — a risk that, as already suggested, could have been addressed satisfactorily in terms of public interest by a more
nuanced approach that took all relevant factors into account.
55
I would allow the appeal and order that Dell's licences be renewed on the conditions on which they would otherwise
have been renewed, with the addition of a proviso that no female person under the age of 19 shall be employed in or about the
licenced premises or business establishment as long as Mr. Cooper is employed in any capacity relating to Dell's business or
until the GM determines the proviso is no longer necessary.
Harris J.A.:
I agree
Fisher J.A.:
I agree
Appeal allowed.
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Moldaver J. (Gascon, Côté, Brown and Rowe JJ. concurring):
I. Overview
1

This appeal requires the Court to decide what happens when a series of arbitration agreements, the Ontario Arbitration

Act, 1991, S.O. 1991, c. 17 ("Arbitration Act"), 1 the Consumer Protection Act, 2002, S.O. 2002, c. 30, Sch. A ("Consumer
Protection Act"), and a consumer/non-consumer class action collide.
2
This collision occurred when the respondent, Avraham Wellman, filed a proposed class action in Ontario against the
appellant, TELUS Communications Inc. ("TELUS"), on behalf of about two million Ontario residents who entered into mobile
phone service contracts with the company during a specified timeframe. The class consists of both consumers and nonconsumers, the latter being business customers. The action centres on the allegation that TELUS engaged in an undisclosed
practice of "rounding up" calls to the next minute such that customers were overcharged and were not provided the number
of minutes to which they were entitled.
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3 The contracts in question, which were not negotiated, contain standard terms and conditions drafted by TELUS, including
an arbitration clause which, broadly speaking, stipulates that all claims arising out of or in relation to the contract, apart from
the collection of accounts by TELUS, shall be determined through mediation and, failing that, arbitration.
4
By virtue of the Consumer Protection Act, however, this arbitration clause is invalid to the extent that it would otherwise
prevent class members who qualify as "consumers" from commencing or joining a class action of the kind commenced by Mr.
Wellman. Indeed, as we shall see, the Consumer Protection Act expressly shields consumers from a stay of proceedings under
the Arbitration Act. Consequently, they are free to pursue their claims in court. The business customers, however, do not benefit
from these protections. So where does this leave them?
5

The answer, Mr. Wellman says, lies in s. 7(5) of the Arbitration Act which, read alongside s. 7(1), provides as follows:
Stay
7 (1) If a party to an arbitration agreement commences a proceeding in respect of a matter to be submitted to arbitration
under the agreement, the court in which the proceeding is commenced shall, on the motion of another party to the arbitration
agreement, stay the proceeding.
...
Agreement covering part of dispute
(5) The court may stay the proceeding with respect to the matters dealt with in the arbitration agreement and allow it to
continue with respect to other matters if it finds that,
(a) the agreement deals with only some of the matters in respect of which the proceeding was commenced; and
(b) it is reasonable to separate the matters dealt with in the agreement from the other matters.

6 In Mr. Wellman's submission, s. 7(5) grants the court discretion to allow all of the class members, consumers and business
customers alike, to pursue their claims together in court, provided it would not be reasonable to separate their claims. This is so,
Mr. Wellman maintains, despite the fact that the business customers contracted to resolve their claims through arbitration and
would otherwise be bound by that agreement. The courts below, following, Griffin v. Dell Canada Inc., 2010 ONCA 29, 98 O.R.
(3d) 481 (Ont. C.A.), leave to appeal refused, [2010] 1 S.C.R. viii [2010 CarswellOnt 3417 (S.C.C.)], agreed with Mr. Wellman.
7
TELUS sees things differently. It contends that under s. 7(5), a court has no authority to refuse to stay claims that are
subject to an otherwise valid and enforceable arbitration agreement. Rather, it says that the only exceptions to the general stay
provision under s. 7(1) are found in s. 7(2), and unless one of those exceptions applies, claims that are subject to arbitration
must be stayed — full stop. It submits that since none of these exceptions applies, the business customer claims must be stayed.
8
For reasons that follow, I am of the view that s. 7(5) of the Arbitration Act does not grant the court discretion to refuse
to stay claims that are dealt with in an arbitration agreement. To borrow the language from this Court's decision in Seidel v.
Telus Communications Inc., 2011 SCC 15, [2011] 1 S.C.R. 531 (S.C.C.), it is not "a legislative override of the parties' freedom
to choose arbitration" (para. 40). Instead, as I will develop, when the s. 7 framework is considered along with the protections
afforded by the Consumer Protection Act, it becomes clear that while the consumers remain free to pursue their claims in court,
the business customers do not. Rather, they remain bound by the arbitration agreements into which they entered, thereby leaving
them exposed to a stay under s. 7(1) of the Arbitration Act. The only potential exception to s. 7(1) sought to be invoked on
behalf of the business customers in this case, the partial stay provision under s. 7(5), offers no assistance. This is because the
sole "matter" at issue in the proceeding — alleged overbilling — is dealt with in the arbitration agreements into which the
consumers and business customers entered, such that the first precondition set out in s. 7(5)(a) is not met. Consequently, the
general rule under s. 7(1) is left intact insofar as the business customers are concerned.
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I would therefore allow the appeal and stay the business customer claims accordingly.

II. Background
A. TELUS Mobile Phone Service Contracts
10
Mobile phone services arrived in Canada in the mid-1980s. For about a decade, the main service providers, including
TELUS, billed customers on a per-minute basis. TELUS then started offering per-second billing but returned to per-minute
billing in 2002.
11 Throughout the relevant period, TELUS's monthly plans included a fixed number of minutes for a set fee, with additional
charges for excess usage. For example, TELUS offered a plan giving customers 50 minutes of service plus 50 local minutes
for $30, with a charge of 30 cents for each additional local minute. Usage was calculated by rounding up call length to the next
minute. So, for example, a call lasting one minute and one second was rounded up to two minutes.
12 Each customer who signed up for a per-minute plan entered into a written contract incorporating TELUS's standard terms
and conditions, including an arbitration clause which, broadly speaking, stipulates that all claims arising out of or in relation to
the contract, apart from the collection of accounts by TELUS, must be determined by private and confidential mediation and,
failing that, private, confidential, and binding arbitration.
B. Mr. Wellman's Class Action
13

In 2006, Mr. Wellman entered into a per-minute plan with TELUS. Years later, he filed a proposed class action in Ontario

against TELUS 2 alleging that between 2002 and 2010, TELUS's standard terms and conditions made no mention of the practice
of rounding up. The action consists of some two million Ontario residents who entered into per-minute plans with TELUS
between August 2006 and July 2010. Seventy percent of the class members (about 1,400,000) are consumers who purchased
plans for personal use, while 30 percent (about 600,000) are non-consumers who purchased plans for business use.
14
Mr. Wellman, who pleads that he qualifies as a consumer, alleges that TELUS's undisclosed practice of rounding up
accelerated the depletion of the fixed number of minutes class members purchased and prematurely subjected them to excess
usage charges. Consequently, he says, class members were overcharged and were not provided the number of minutes to which
they were entitled. On this basis, he asserts three causes of action: breach of contract, breach of the Consumer Protection Act,
and unjust enrichment. He claims $500 million in damages and $20 million in punitive damages on behalf of the class.
15

Mr. Wellman brought a motion to have the action certified as a class action under the Class Proceedings Act, 1992, S.O.

1992, c. 6 ("Class Proceedings Act"). 3 In response, TELUS brought a motion to have the proceeding stayed with respect to the
non-consumer claims, relying on the arbitration clause contained in its standard terms and conditions.
III. Statutory Provisions
16 Two statutes lie at the heart of this appeal: the Arbitration Act and the Consumer Protection Act. The key sections of these
two pieces of legislation are set out below. As it happens, there is some overlap in terms of section numbers, so care must be
taken to keep in mind which statute is being discussed when a section number is referred to in these reasons.
Arbitration Act, 1991, S.O. 1991, c. 17
Definitions
1 In this Act,
"arbitration agreement" means an agreement by which two or more persons agree to submit to arbitration a dispute
that has arisen or may arise between them;
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.....
Court Intervention
Court intervention limited
6 No court shall intervene in matters governed by this Act, except for the following purposes, in accordance with this Act:
1. To assist the conducting of arbitrations.
2. To ensure that arbitrations are conducted in accordance with arbitration agreements.
3. To prevent unequal or unfair treatment of parties to arbitration agreements.
4. To enforce awards.
Stay
7 (1) If a party to an arbitration agreement commences a proceeding in respect of a matter to be submitted to arbitration
under the agreement, the court in which the proceeding is commenced shall, on the motion of another party to the arbitration
agreement, stay the proceeding.
Exceptions
(2) However, the court may refuse to stay the proceeding in any of the following cases:
1. A party entered into the arbitration agreement while under a legal incapacity.
2. The arbitration agreement is invalid.
3. The subject-matter of the dispute is not capable of being the subject of arbitration under Ontario law.
4. The motion was brought with undue delay.
5. The matter is a proper one for default or summary judgment.
Arbitration may continue
(3) An arbitration of the dispute may be commenced and continued while the motion is before the court.
Effect of refusal to stay
(4) If the court refuses to stay the proceeding,
(a) no arbitration of the dispute shall be commenced; and
(b) an arbitration that has been commenced shall not be continued, and anything done in connection with the arbitration
before the court made its decision is without effect.
Agreement covering part of dispute
(5) The court may stay the proceeding with respect to the matters dealt with in the arbitration agreement and allow it to
continue with respect to other matters if it finds that,
(a) the agreement deals with only some of the matters in respect of which the proceeding was commenced; and
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(b) it is reasonable to separate the matters dealt with in the agreement from the other matters.
No appeal
(6) There is no appeal from the court's decision.
Consumer Protection Act, 2002, S.O. 2002, c. 30, Sch. A
No waiver of substantive and procedural rights
7 (1) The substantive and procedural rights given under this Act apply despite any agreement or waiver to the contrary.
Limitation on effect of term requiring arbitration
(2) Without limiting the generality of subsection (1), any term or acknowledgment in a consumer agreement or a related
agreement that requires or has the effect of requiring that disputes arising out of the consumer agreement be submitted
to arbitration is invalid insofar as it prevents a consumer from exercising a right to commence an action in the Superior
Court of Justice given under this Act.
.....
Non-application of Arbitration Act, 1991
(5) Subsection 7 (1) of the Arbitration Act, 1991 does not apply in respect of any proceeding to which subsection (2)
applies unless, after the dispute arises, the consumer agrees to submit the dispute to arbitration.
Class proceedings
8 (1) A consumer may commence a proceeding on behalf of members of a class under the Class Proceedings Act, 1992 or
may become a member of a class in such a proceeding in respect of a dispute arising out of a consumer agreement despite
any term or acknowledgment in the consumer agreement or a related agreement that purports to prevent or has the effect
of preventing the consumer from commencing or becoming a member of a class proceeding.
IV. Decisions Below
A. Ontario Superior Court (Conway J.), 2014 ONSC 3318, 63 C.P.C. (7th) 50 (Ont. S.C.J.),
17 Before the motions judge, Conway J., TELUS conceded that s. 7(2) of the Consumer Protection Act shielded the consumers
from the effect of the arbitration clause. It maintained, however, that the claims of the business customers, who enjoy no
protection under the Consumer Protection Act, had to be stayed because they were subject to a valid and binding arbitration
agreement.
18
The motions judge disagreed. Relying on the Ontario Court of Appeal's decision in Griffin, she held that s. 7(5) of the
Arbitration Act grants the courts discretion to refuse a stay where it would not be reasonable to separate the matters dealt with in
the arbitration agreement from the other matters, thereby allowing all of the matters to proceed in court. She added that pursuant
to Griffin, "this discretion may be exercised to allow non-consumer claims (that are otherwise subject to an arbitration clause)
to participate in a class action, where it is reasonable to do so" (para. 89). She rejected TELUS's contention that Griffin had
been overruled by this Court's decision in Seidel.
19
She then turned to the application of s. 7(5) of the Arbitration Act. She found that it would not be reasonable to separate
the consumer claims from the business customer claims, observing that:
• the consumer claims represented 70 percent of all claims;
• the liability and damage issues for both consumers and business customers were the same;
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• group arbitration was not permitted for the business customer claims; and
• separating the two proceedings could lead to inefficiency, risk inconsistent results, and create a multiplicity of proceedings.
20
Given her finding that it would not be reasonable to separate the consumer claims from the business customer claims,
the motions judge declined to stay the business customer claims. Further, she applied the five-part test for certification and
concluded that it had been met, certifying the action accordingly. TELUS appealed her dismissal of the stay application. 4
B. Ontario Court of Appeal (Weiler, Blair and van Rensburg JJ.A.), 2017 ONCA 433, 138 O.R. (3d) 413 (Ont. C.A.),
(1) Majority Reasons (van Rensburg J.A., Weiler J.A. Concurring)
21 Justice van Rensburg, writing for herself and Justice Weiler, stated that the "sole issue" on appeal was whether Griffin had
been overtaken by Seidel (para. 97). She answered "no". She considered that Griffin was "consistent in principle with Seidel
but was decided in a different legislative context" (para. 59), adding that "[t]he outcomes in the two cases were driven, not by
competing attitudes toward arbitration as a dispute resolution mechanism, but by the specific legislative framework in each
jurisdiction respecting arbitration and consumer protection" (para. 60). She reasoned that while Seidel recognizes the value and
importance of private arbitration and affirms that arbitration clauses will generally be upheld, Griffin "does not contradict the
general principle that contractual arbitration clauses presumptively will be enforced" (para. 62).
22

Having determined that Griffin remained good law, she described the s. 7 regime as follows:
While s. 7(1) of Ontario's Arbitration Act provides that a court "shall" stay a court proceeding commenced by a party to an
arbitration agreement on the motion of another party to the agreement, this is subject to the exceptions set out in s. 7(2).
The exceptions confer a discretion on the court to intervene (1) where a party entered into the agreement while under a
legal incapacity, (2) where the arbitration agreement is invalid, (3) where the subject matter of the dispute is not capable
of being the subject of arbitration under Ontario law, (4) where the motion was brought with undue delay and (5) where
the matter is a proper one for default or summary judgment ....
Section 7(5) of the Arbitration Act is an extension of the court's discretion and operates where an action has been
commenced and the arbitration agreement covers some, but not all, claims. In such a case, the court may grant a partial
stay, but only where it is "reasonable to separate the matters dealt with in the agreement from the other matters". Section
7(5) anticipates that when an action contains claims that are subject to an arbitration agreement and claims that are not,
bifurcated proceedings will result when it is reasonable to impose a partial stay. When a partial stay is not reasonable, the
proceedings will not be bifurcated.
In Ontario, accordingly, courts have the discretion to refuse to enforce an arbitration clause that covers some claims in
an action when other claims are not subject to domestic arbitration. It is this legislative choice that drives the analysis ....
[paras. 71-73]

23
She went on to consider two further arguments advanced by TELUS. First, relying on this Court's decision in Bisaillon
c. Concordia University, 2006 SCC 19, [2006] 1 S.C.R. 666 (S.C.C.), TELUS maintained that the procedural device of a class
action proceeding does not alter the parties' substantive right to choose arbitration. Second, TELUS claimed that s. 7(5) cannot
be read as conferring jurisdiction over claims that the parties have agreed to submit to arbitration and that such claims are
subject to the mandatory stay under s. 7(1).
24
Justice van Rensburg rejected both of these arguments. She stated that TELUS had misinterpreted Seidel and ignored
its main teaching: "... the enforceability of an arbitration clause depends on the legislative context and whether the legislature
intended to limit the freedom to arbitrate" (para. 81). She added that Seidel did not characterize the issue as one of jurisdiction,
nor did it speak in terms of procedural versus substantive rights. Instead, the issue was one of statutory interpretation. She also
saw nothing in the Arbitration Act suggesting that an arbitration clause removes or ousts the court's jurisdiction over a dispute,
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adding that "injecting the question of jurisdiction into the discussion of whether a partial stay of proceedings can be granted
under Ontario's Arbitration Act is both unnecessary and misleading" (para. 86).
25

In the result, the Court of Appeal dismissed the appeal and upheld the motions judge's decision to refuse a stay.

(2) Concurring Reasons (Blair J.A.)
26
In brief concurring reasons, Blair J.A. agreed in the result but arrived at this outcome "on a more restricted basis" (para.
100). He agreed that Griffin had not been overtaken by Seidel and that Griffin was dispositive of the issue before the court.
However, he expressed "reservations about the correctness of the decision in Griffin as it relates to a partial stay of the nonconsumer claims" (para. 101). In particular, he raised two questions which he said were not addressed in Griffin but which "may
warrant further consideration" (para. 103).
27
First, he asked, "as a matter of statutory interpretation, may the words 'other matters' in s. 7(5) of the Arbitration Act,
1991 — when considered in the context of s. 7 as a whole and the purposes of that Act — be read in a way that cross-pollinates
the partial-refusal-to-stay power from a single arbitration agreement context to other arbitration agreements involving different
parties and containing arbitration clauses that are otherwise valid and enforceable? Or do 'other matters' refer to other matters
arising between the same contracting parties but that are not covered by the arbitration agreement between them?" (para. 104).
He observed that s. 7 of the Arbitration Act "appears to address circumstances relating to a single arbitration agreement, and
not the interconnection between a number of such agreements involving different parties" (para. 104).
28 Second, he asked, "more generally, ought litigants be entitled to sidestep what would otherwise be substantive and statutory
impediments to proceeding in court with an arbitral claim by the simple expedient of adding consumer claims (which cannot
be stayed, by virtue of the Consumer Protection Act, to non-consumer claims (which generally are subject to a mandatory stay)
and wrapping all claims in the cloak of a class proceeding? Put another way, may the Class Proceedings Act (a procedural rights
statute) be used to override the provisions of the Arbitration Act, 1991 affording contractual parties the right to agree to binding
arbitration (a substantive right)?" (para. 105).
V. Issue
29
In the context of a proposed consumer/non-consumer class action where only the non-consumer claims are subject to
an otherwise valid and binding arbitration agreement, does s. 7(5) of the Arbitration Act grant the court discretion to refuse
to stay the non-consumer claims?
VI. Analysis
A. Standard of Review
30
The issue on appeal is one of statutory interpretation and is therefore properly characterized as a question of law (see
Canadian National Railway v. Canada (Attorney General), 2014 SCC 40, [2014] 2 S.C.R. 135 (S.C.C.), at para. 33). As such,
the standard of review is correctness (see Housen v. Nikolaisen, 2002 SCC 33, [2002] 2 S.C.R. 235 (S.C.C.), at para. 8).
B. Key Precedents
31 The two main jurisprudential pillars on which the parties' arguments rest are Griffin and Seidel. The relationship between
these two decisions was at the heart of the courts' decisions below. Accordingly, as a preliminary matter, it will be useful to
provide a brief overview of these two key decisions.
(1) Griffin
32

Griffin involved a proposed class action brought in Ontario on behalf of purchasers — both consumers and non-

consumers 5 — of allegedly defective Dell computers. Dell's standard form agreement contained a mandatory arbitration clause.
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The plaintiff brought a motion to certify the action as a class proceeding, to which Dell responded with a motion for a stay under
s. 7 of the Arbitration Act. The motions judge refused Dell's request for a stay and granted certification. Dell appealed.
33 Justice Sharpe, writing for a unanimous five-member panel, dismissed the appeal. First, he held that s. 7(2) of the Consumer
Protection Act applied such that the arbitration clause did not bar the consumer claims from proceeding in court. He then
considered whether a stay of the non-consumer claims should be granted. He set out the general approach to the enforceability
of arbitration agreements as follows:
Contracting parties often specify that any disputes arising from their relationship are to be arbitrated rather than litigated
in the courts. When they do, they are ordinarily entitled to have their chosen method of dispute resolution respected by
the courts. The modern approach, reflected by [Dell Computer Corp. v. Union des consommateurs, 2007 SCC 34, [2007]
2 S.C.R. 801], is to require parties to adhere to their choice and to view arbitration as an autonomous, self-contained and
self-sufficient process, presumptively immune from judicial intervention: [Inforica Inc. v. CGI Information Systems and
Management Consultants Inc., 2009 ONCA 642, 97 O.R. (3d) 161], at para. 14. [para. 28]
34
Turning to the relevant statutory provisions, Sharpe J.A. interpreted s. 7(5) of the Arbitration Act as "confer[ring] a
discretion to grant a partial stay where an action involves some claims that are subject to an arbitration and some claims that
are not" (para. 45). He stated that such an order may be made where it would be reasonable to separate the matters dealt with in
the arbitration agreement from the other matters. He also referred to a line of cases in which courts refused a stay and allowed
the action to proceed on the basis that only some of the litigants were bound by an arbitration clause and the claims were so
closely related that it would be unreasonable to separate them (see Radewych v. Brookfield Homes (Ontario) Ltd., 2007 CanLII
23358 [2007 CarswellOnt 4027 (Ont. S.C.J.)], aff'd 2007 ONCA 721 (Ont. C.A.); Johnston v. Mlakar (2006), 212 O.A.C. 79
(Ont. C.A.); Penn-Co Construction Canada (2003) Ltd. v. Constance Lake First Nation (2007), 66 C.L.R. (3d) 78 (Ont. S.C.J.)
aff'd 2008 ONCA 768, 76 C.L.R. (3d) 1 (Ont. C.A.); Frambordeaux Developments Inc. v. Romandale Farms Ltd., 2007 CanLII
55364 [2007 CarswellOnt 8102 (Ont. S.C.J.)]; New Era Nutrition Inc. v. Balance Bar Co., 2004 ABCA 280, 357 A.R. 184
(Alta. C.A.) (involving a provision in the corresponding Alberta legislation that is equivalent to s. 7(5) of the Arbitration Act)).
35
On the facts, he concluded that it would not be reasonable to separate the consumer claims from the non-consumer
claims, noting (among other things) that: (1) 70 percent of the claims were consumer claims and would be litigated in the class
proceeding; (2) the liability and damages issues were the same for consumers and non-consumers; and (3) group arbitration was
not permitted, so the non-consumer claims would have to be arbitrated on an individual basis. He considered that granting a stay
would lead to inefficiency, a potential multiplicity of proceedings, and added cost and delay. He also stressed that it was clear on
the record that staying any claims would not result in those claims being arbitrated because, as the motions judge put it, it was
"fanciful to think that any claimant could pursue an individual claim in a complex products liability case" (para. 1, citing Griffin
v. Dell Canada Inc. (2009), 72 C.P.C. (6th) 158 (Ont. S.C.J.), at para. 92). Thus, he stated, "[t]he choice is not between arbitration
and class proceeding; the real choice is between clothing Dell with immunity from liability for defective goods sold to nonconsumers and giving those purchasers the same day in court afforded to consumers by way of the class proceeding" (para. 57).
36

In the result, the Court of Appeal dismissed the appeal. This Court denied Dell's application for leave to appeal.

(2) Seidel
37 Seidel, which came not long after Griffin, involved a proposed class action filed in British Columbia against TELUS. As
in the present case, the dispute arose out of mobile phone service contracts containing an arbitration clause. The representative
plaintiff, a consumer, asserted a variety of claims, including (but not limited to) statutory causes of action under the B.C.
Business Practices and Consumer Protection Act, S.B.C. 2004, c. 2 ("BPCPA"), alleging that TELUS falsely represented to her
and other consumers how it calculates air time for billing purposes. Section 172 of the BPCPA contains a remedy whereby a
person other than a supplier may bring an action to enforce the statute's consumer protection standards, while s. 3 stipulates that
any agreement between the parties that would waive or release the protections afforded by the BPCPA is void.
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38
The plaintiff brought an application to have the action certified as a class proceeding. In response, TELUS applied
for a stay, relying on the arbitration clause and s. 15 of the B.C. Commercial Arbitration Act, R.S.B.C. 1996, c. 55 (now the
Arbitration Act), which provides that if a party to an arbitration agreement commences proceedings against another party to the
agreement in respect of a matter to be submitted to arbitration, then a party to the proceeding may apply for a stay, and the court
must grant that stay unless the agreement is void, inoperative, or incapable of being performed.
39 The application judge denied TELUS's application for a stay, holding that it would be premature to determine whether the
action should be stayed before dealing with the certification application. The B.C. Court of Appeal allowed TELUS's appeal,
staying the action in its entirety. The plaintiff appealed.
40 Justice Binnie, writing for a five-justice majority, allowed the appeal in part and lifted the stay in relation to the plaintiff's
claims under s. 172 of the BPCPA. At the outset of his reasons, he described the proper approach to determining the validity
and enforceability of arbitration clauses contained in commercial contracts:
The choice to restrict or not to restrict arbitration clauses in consumer contracts is a matter for the legislature. Absent
legislative intervention, the courts will generally give effect to the terms of a commercial contract freely entered into, even a
contract of adhesion, including an arbitration clause. The important question raised by this appeal, however, is whether the
BPCPA manifests a legislative intent to intervene in the marketplace to relieve consumers of their contractual commitment
to "private and confidential" mediation/arbitration and, if so, under what circumstances.
... Respectfully, I believe the Court's job is neither to promote nor detract from private and confidential arbitration. The
Court's job is to give effect to the intent of the legislature as manifested in the provisions of its statutes. [paras. 2-3]
41
Justice Binnie acknowledged that "[t]he virtues of commercial arbitration have been recognized and indeed welcomed
by our Court" (para. 23, citing Union des consommateurs c. Dell Computer Corp., 2007 SCC 34, [2007] 2 S.C.R. 801 (S.C.C.);
Muroff c. Rogers Wireless inc., 2007 SCC 35, [2007] 2 S.C.R. 921 (S.C.C.); Bisaillon; Scierie Thomas-Louis Tremblay inc.
c. J.R. Normand inc., 2005 SCC 46, [2005] 2 S.C.R. 401 (S.C.C.); Desputeaux c. Éditions Chouette (1987) inc., 2003 SCC
17, [2003] 1 S.C.R. 178 (S.C.C.)). He noted, however, that from the perspective of the BPCPA, private, confidential, and
binding arbitration would "almost certainly inhibit rather than promote wide publicity (and thus deterrence) of deceptive and/
or unconscionable commercial conduct" (para. 24), and several provincial legislatures had intervened by placing limitations on
arbitration clauses contained in consumer contracts. Accordingly, he stated, the substantive question on appeal was "whether,
as a matter of statutory interpretation, s. 172 of the BPCPA contains such a limitation and, if so, its extent and effect on Ms.
Seidel's action" (para. 26).
42 After performing a textual, contextual, and purposive interpretation of s. 172 of the BPCPA, Binnie J. concluded that the
provision "constitutes a legislative override of the parties' freedom to choose arbitration" (para. 40), emphasizing that it "stands
out as a public interest remedy" (para. 36). He observed, however, that this "legislative override" was incomplete — unlike
in certain other provinces, "the B.C. legislature sought to ensure only that certain claims proceed to the court system, leaving
others to be resolved according to the agreement of the parties" (para. 40). He stressed that it was "incumbent on the courts to
give effect to that legislative choice" (para. 40).
43
He further clarified that this result was not inconsistent with Dell and Rogers, where the Court denied an attempt by
consumers in Quebec to pursue class actions arising out of product supply contracts in the face of arbitration clauses. In those
cases, he said, "[t]he outcome turned on the terms of the Quebec legislation" (para. 41); the B.C. legislation was different and
supported a different result. In this regard, he stated that "the relevant teaching of Dell andRogers Wireless is simply that whether
and to what extent the parties' freedom to arbitrate is limited or curtailed by legislation will depend on a close examination of
the law of the forum where the irate consumers have commenced their court case. Dell and Rogers Wireless stand ... for the
enforcement of arbitration clauses absent legislative language to the contrary" (para. 42 (emphasis in original)).
44 In the result, the majority allowed the appeal in part, permitting the plaintiff to pursue her claims under s. 172 of the BPCPA
but upholding the stay of her other claims pursuant to s. 15 of the Commercial Arbitration Act. While Binnie J. recognized that
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this could lead to bifurcated proceedings in the event the claims falling outside the scope of s. 172 proceed to arbitration, he
noted that "[s]uch an outcome ... is consistent with the legislative choice made by British Columbia in drawing the boundaries
of s. 172 as narrowly as it did" (para. 50).
45 Justices LeBel and Deschamps, writing on behalf of four dissenting justices, were not persuaded that s. 172 of the BPCPA
constituted a legislative override of the parties' freedom to choose arbitration (para. 161).
46 The central theme emerging from Seidel, consistent with its predecessors Dell and Rogers, is that arbitration clauses, even
those contained in adhesion contracts (at para. 2), will generally be enforced "absent legislative language to the contrary" (para.
42 (emphasis deleted)). Accordingly, this Court's task is to apply the relevant principles of statutory interpretation and determine
whether s. 7(5) of the Arbitration Act, which has no equivalent in the B.C. legislation at issue in Seidel, contains language
overriding the principle that arbitration clauses will generally be enforced.
C. Interpretation of Section 7 of the Arbitration Act
47
The proper interpretation of s. 7 of the Arbitration Act falls to be determined by applying the modern approach to
statutory interpretation: "... the words of an Act are to be read in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the intention of the Parliament" (E. A. Driedger, Construction
of Statutes (2nd ed. 1983), at p. 87; Bell ExpressVu Ltd. Partnership v. Rex, 2002 SCC 42, [2002] 2 S.C.R. 559 (S.C.C.), at
para. 26). To be clear, while my colleagues Abella and Karakatsanis JJ. maintain that the following analysis "represents the
return of textualism" (para. 109), I respectfully disagree. Rather, the approach set out below starts with the purpose and scheme
of the Arbitration Act and reads the text of s. 7 in light of its full context, in a way that is both conscious of and consistent
with the policy choices made by the legislature in the Arbitration Act itself and in other relevant statutes such as the Consumer
Protection Act and the Class Proceedings Act. This is no "return to textualism"; instead, it is a careful reading of the statute,
considered in its full context. With that in mind, I turn to the purpose and scheme of the Act.
(1) Purpose and Scheme of the Arbitration Act
48
Throughout the better part of the 20th century, Canadian courts displayed "overt hostility" to arbitration, treating it
as a "second-class method of dispute resolution" (Seidel, at para. 89, per LeBel and Deschamps JJ., dissenting (but not on
this point)). Courts guarded their jurisdiction jealously and "did not look with favour upon efforts of the parties to oust it by
agreement" (Seidel, at para. 93, citing Rootes Motors (Canada) Ltd. v. William Halliday Contracting Co., [1952] 4 D.L.R. 300
(Ont. H.C.), at p. 304). The prevailing view was that only the courts were capable of granting remedies for legal disputes and
that, as a result, any agreement by the parties to oust the courts' jurisdiction was contrary to public policy, regardless of the
nature of the substantive legal issues (see Seidel, at para. 96). This judicial hostility, coupled with a lack of modern legislation
supporting arbitration, inhibited the growth of arbitration in Canada (see Seidel, at para. 89, citing J. B. Casey and J. Mills,
Arbitration Law of Canada: Practice and Procedure (2005), at pp. 2-3).
49
It was against this backdrop that, in 1991, the Ontario legislature enacted the Arbitration Act, which was based on the
Uniform Arbitration Act adopted by the Uniform Law Conference of Canada a year earlier (online) (see J. K. McEwan and
L. B. Herbst, Commercial Arbitration in Canada: A Guide to Domestic and International Arbitrations (loose-leaf), at pp. 1-9
to 1-15). The purpose and underlying philosophy of the Arbitration Act was discussed by Blair J. (as he then was) in Ontario
Hydro v. Denison Mines Ltd., 1992 CarswellOnt 3497 (Ont. Gen. Div.):
The Arbitration Act, 1991 came into effect on January 1, 1992. It repealed the former Arbitrations Act, R.S.O. 1980 c.25,
and enacted a new regime for the conduct of arbitrations in Ontario .... It is designed, in my view, to encourage parties to
resort to arbitration as a method of resolving their disputes in commercial and other matters, and to require them to hold
to that course once they have agreed to do so.
In this latter respect, the new Act entrenches the primacy of arbitration proceedings over judicial proceedings, once the
parties have entered into an arbitration agreement, by directing the court, generally, not to intervene, and by establishing
a "presumptive" stay of court proceedings in favour of arbitration. [paras. 8-9]
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50
During legislative debate on the bill that later became the Arbitration Act, the Attorney General of Ontario stated that
one of the "guiding principles" of the Arbitration Act is that "the parties to a valid arbitration agreement should abide by their
agreements" (Legislative Assembly of Ontario, Official Report of Debates (Hansard), 1st Sess., 35th Parl., March 27, 1991, at
p. 256). He later emphasized that under the new legislation, "the law and the courts will ensure that the parties stick to their
agreement to arbitrate" (Legislative Assembly of Ontario, Official Report of Debates (Hansard), 1st Sess., 35th Parl., November
5, 1991, at p. 3384).
51
Issuing a stay of court proceedings is one of the ways in which courts may give effect to the policy that the parties to
a valid arbitration agreement should abide by their agreement. As the authors of Commercial Arbitration in Canada: A Guide
to Domestic and International Arbitrations explain, a stay of court proceedings is simply "an indirect method of enforcing an
arbitration agreement" (McEwan and Herbst, p. 3-29). They continue:
Traditionally it has been said that the courts will not order specific performance of arbitration agreements, in the sense
that they will not order parties to proceed to arbitration. Courts do not compel arbitration; enforcement is negative in that
they stay the court proceedings in specified circumstances .... A party is refused the alternative of having the disputes
settled by a court of law, i.e., that party is left in the position of having no remedy other than to proceed by arbitration.
[Footnotes omitted; p. 3-29.]
52
The policy that parties to a valid arbitration agreement should abide by their agreement gives effect to the concept of
party autonomy — which, in the arbitration context, stands for the principle that parties should generally be allowed to craft
their own dispute resolution mechanism through consensual agreement (see J. B. Casey, Arbitration Law of Canada: Practice
and Procedure (3rd ed. 2017), at pp. 49, 51 and 195; Alberta Law Reform Institute, Final Report No. 103, Arbitration Act: Stay
and Appeal Issues (2013), at para. 10). Consensual arbitration and party autonomy are inseparable — an arbitration agreement
is "a product of party autonomy... [and] crystallizes the parties' consent" to private dispute resolution (M. Pavlovi??; and A.
Daimsis, "Arbitration", in J. C. Kleefeld et al. eds., Dispute Resolution: Readings and Case Studies, (4th ed. 2015), at p. 485).
It "is essentially a creature of contract, a contract in which the parties themselves charter a private tribunal for the resolution
of their disputes" (Astoria Medical Group v. Health Insurance Plan of Greater New York, 182 N.E.2d 85 (U.S. N.Y. Ct. App.
1962), at p. 87, as quoted in Gainers Ltd. v. United Packinghouse, Food & Allied Workers, Local 319 (1964), 47 W.W.R. 544
(Alta. T.D.), at p. 555).
53 Of course, the concept of party autonomy, which is always engaged to at least some extent where arbitration agreements
are involved, may speak more or less forcefully depending on the context. For example, party autonomy has weaker force in
the context of non-negotiated, "take it or leave it" contracts than it does in the context of fully negotiated agreements. It is not
surprising, therefore, that legislatures across Canada have put in place various statutes shielding consumers — the weakest and
most vulnerable contracting parties (Dell, at para. 90) — from the potentially harsh results of enforcing arbitration agreements
contained in consumer agreements, which often take the form of standard form contracts.
54 That said, in the years since the Arbitration Act was passed, the jurisprudence — both from this Court and from the courts
of Ontario — has consistently reaffirmed that courts must show due respect for arbitration agreements and arbitration more
broadly, particularly in the commercial setting. For example, in Desputeaux, LeBel J. observed "the trend in the case law and
legislation ... to accept and even encourage the use of civil and commercial arbitration" (para. 38). In Seidel, Binnie J. noted that
"[t]he virtues of commercial arbitration have been recognized and indeed welcomed by our Court" (para. 23), and he stated that
"absent legislative language to the contrary" (para. 42 (emphasis deleted)), "the courts will generally give effect to the terms of
a commercial contract freely entered into, even a contract of adhesion, including an arbitration clause" (para. 2). More recently,
the Ontario Court of Appeal observed that "[t]he law favours giving effect to arbitration agreements. This is evident in both
legislation and in jurisprudence" (Haas v. Gunasekaram, 2016 ONCA 744, 62 B.L.R. (5th) 1 (Ont. C.A.), at para. 10).
55 The policy that parties to a valid arbitration agreement should abide by their agreement goes hand in hand with the principle
of limited court intervention in arbitration matters. This latter principle finds expression throughout modern Canadian arbitration
legislation (see McEwan and Herbst, at pp. 10-7 to 10-11; Casey, at p. 319) and has been described as a "fundamental principle
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underlying modern arbitration law" (Alberta Law Reform Institute, at para. 19). This principle is embedded most visibly in ss.
6 and 7 of the Arbitration Act, which are both contained in the part of the Act labelled "Court Intervention". Section 6 reads:
Court intervention limited
6 No court shall intervene in matters governed by this Act, except for the following purposes, in accordance with this Act:
1. To assist the conducting of arbitrations.
2. To ensure that arbitrations are conducted in accordance with arbitration agreements.
3. To prevent unequal or unfair treatment of parties to arbitration agreements.
4. To enforce awards.
56 Stated succinctly, s. 6 signals that courts are generally to take a "hands off" approach to matters governed by the Arbitration
Act. This is "in keeping with the modern approach that sees arbitration as an autonomous, self-contained, self-sufficient process
pursuant to which the parties agree to have their disputes resolved by an arbitrator, not by the courts" (Inforica Inc. v. CGI
Information Systems & Management Consultants Inc., 2009 ONCA 642, 97 O.R. (3d) 161 (Ont. C.A.), at para. 14).
57

This brings us to the focal point of this appeal: s. 7 of the Arbitration Act.

(2) Section 7 of the Arbitration Act
(a) Text
58
The text of s. 7 of the Arbitration Act, which governs stays, is reproduced above in the "Statutory Provisions" section
of these reasons. It is also worth noting that the term "arbitration agreement" is defined in s. 1 as "an agreement by which two
or more persons agree to submit to arbitration a dispute that has arisen or may arise between them". The words "matter" and
"proceeding" are left undefined, though "proceeding" is defined in r. 1.03(1) of the Ontario Rules of Civil Procedure, R.R.O.
1990, Reg. 194, as "an action or application".
(b) Parties' Positions
59
TELUS takes the position that s. 7(1) establishes a general rule: if a party to an arbitration agreement commences a
proceeding, and one or more of the matters in respect of which the proceeding was commenced is dealt with in the arbitration
agreement, then the court shall, on the motion of another party to the agreement, stay the proceeding. TELUS further submits
that while s. 7(5) permits the court to allow matters that are not dealt with in the arbitration agreement to proceed in court,
it does not grant the court discretion to refuse to stay matters that are dealt with in the agreement — those matters must be
stayed. In support of its proposed interpretation, TELUS relies primarily (though not exclusively) on Seidel and Saskatchewan
Power Corp. v. Alberici Western Constructors, Ltd., 2016 SKCA 46, 476 Sask. R. 255 (Sask. C.A.) (interpreting an equivalent
provision in the corresponding Saskatchewan legislation).
60
By contrast, Mr. Wellman contends that if the arbitration agreement in question deals with only some of the matters
in respect of which the proceeding was commenced, and it would not be reasonable to separate the matters dealt with in the
arbitration agreement from the other matters, then s. 7(5) grants the court an independent, freestanding discretion that is entirely
separate from s. 7(1) and (2) to refuse to stay the matters dealt with in the arbitration agreement. In a nutshell, Mr. Wellman
submits that s. 7(5) offers a choice between staying some of the matters (i.e., ordering a partial stay) and staying none of the
matters (i.e., refusing to order any stay). In support of his proposed interpretation, he relies primarily (though not exclusively)
on Griffin, New Era Nutrition (interpreting an equivalent provision in the corresponding Alberta legislation), and Briones v.
National Money Mart Co., 2013 MBQB 168, 295 Man. R. (2d) 101 (Man. Q.B.), aff'd 2014 MBCA 57, 306 Man. R. (2d) 129
(Man. C.A.), leave to appeal refused, [2014] 3 S.C.R. ix [2014 CarswellMan 690 (S.C.C.)] interpreting an equivalent provision
in the corresponding Manitoba legislation .
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61 Although the parties lock horns over whether s. 7(5) of the Arbitration Act grants the court discretion to refuse to stay claims
that are otherwise subject to a valid and binding arbitration agreement, they agree on several key points, including the following:
(1) arbitration clauses contained in commercial agreements will generally be enforced absent legislative override;
(2) the business customer claims are dealt with in an arbitration agreement;
(3) by virtue of the Consumer Protection Act, the consumers are entitled to pursue their claims in court; and
(4) if the two conditions identified in s. 7(5) of the Arbitration Act are satisfied, then the court may stay the proceeding
with respect to the matters dealt with in the arbitration agreement and allow it to continue with respect to other matters.
62 These points of agreement narrow the focus of this appeal, placing it squarely on the following issue: Does s. 7(5) of the
Arbitration Act grant the court discretion to refuse to stay the business customer claims? With that in mind, I would interpret
s. 7 as follows.
(c) Section 7 Framework
(i) Section 7(1) — General Rule
63 First, s. 7(1) establishes a general rule: where a party to an arbitration agreement commences a proceeding in respect of a
matter dealt with in the agreement — that is, at least one matter in the proceeding is dealt with in the arbitration agreement — the
court "shall", on the motion of another party to the agreement, stay the court proceeding in favour of arbitration. The use of the
word "shall" in s. 7(1) indicates a mandatory obligation (see Haas, at paras. 10-12; see also R. Sullivan, Statutory Interpretation
(3rd ed. 2016), at p. 90). This general rule reaffirms the concept of party autonomy and upholds the policy underlying the
Arbitration Act that parties to a valid arbitration agreement should abide by their agreement.
64

However, as I will explain, this general rule is not absolute.

(ii) Section 7(2) — List of Five Exceptions
65
Section 7(2) lists five exceptions to the general rule under s. 7(1). Where any of the following conditions are met, the
court "may" refuse to stay the proceeding: (1) a party entered into the arbitration agreement while under a legal incapacity; (2)
the arbitration agreement is invalid; (3) the subject-matter of the dispute is not capable of being the subject of arbitration under
Ontario law; (4) the motion was brought with undue delay; or (5) the matter is a proper one for default or summary judgment.
These are "all cases where it would be either unfair or impractical to refer the matter to arbitration" (MDG Kingston Inc. v.
MDG Computers Canada Inc., 2008 ONCA 656, 92 O.R. (3d) 4 (Ont. C.A.), at para. 36).
(iii) Section 7(5) — Partial Stay Provision
66
Section 7(5) provides a further exception to the general rule under s. 7(1). Structurally, s. 7(5) consists of two main
components:
(1) Preconditions — Paragraphs 7(5)(a) and (b) set out two preconditions: (a) "the agreement deals with only some of the
matters in respect of which the proceeding was commenced" and (b) "it is reasonable to separate the matters dealt with
in the agreement from the other matters".
(2) Discretionary exception — If both of these preconditions are satisfied, then the court "may stay the proceeding with
respect to the matters dealt with in the arbitration agreement and allow it to continue with respect to other matters".
67
Starting with the two preconditions, the first precondition is met if "the agreement deals with only some of the matters
in respect of which the proceeding was commenced". Put differently, the proceeding must involve both (1) at least one matter
that is dealt with in the arbitration agreement and (2) at least one matter that is not dealt with in the arbitration agreement.
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The second precondition is met if "it is reasonable to separate the matters dealt with in the agreement from the other
matters". Naturally, the "other matters" to which this precondition refers are the matters that are not dealt with in the arbitration
agreement, as there are only two categories of "matters" contemplated by s. 7(5): those that are dealt with in the arbitration
agreement, and those that are not.
69 If both preconditions are satisfied, then instead of ordering a full stay, the court "may" allow the matters that are not dealt
with in the arbitration agreement to proceed in court, though it must nonetheless stay the court proceeding in respect of the
matters that are dealt with in the agreement. To illustrate, where the parties to an arbitration agreement have chosen to include
"A" but not "B" in their agreement, s. 7(5) allows the court, where the two preconditions are met, to hear a court proceeding
in respect of "B", despite the fact that the proceeding must be stayed in respect of "A". Because it gives effect to the parties'
agreement to submit only certain types of disputes to arbitration, this interpretation reaffirms the concept of party autonomy and
upholds the policy underlying the Arbitration Act that parties to a valid arbitration agreement should abide by their agreement.
70
However, if the preconditions are not met, then the discretionary exception under s. 7(5) is not triggered. This follows
as a matter of logic: s. 7(5) can have effect only "if" the two preconditions are satisfied, so if those preconditions are not met,
then s. 7(5) has nothing to say. In those circumstances, unless one of the five exceptions listed in s. 7(2) applies, the general
rule under s. 7(1) would apply, meaning that the proceeding must be stayed.
71
This interpretation finds support in the academic/practitioner commentary. In Arbitration Law of Canada: Practice and
Procedure, J. B. Casey, commenting on equivalent provisions in the relevant Alberta statute, writes:
Section 7(1) sets out the basic provision that if a party proceeds with the court action with respect to matters governed
by an arbitration agreement the court "shall" stay the proceeding. Section 7(5) then grants a partial exception to this
general provision by providing that the court may allow proceedings to continue with respect to matters not covered by the
arbitration agreement provided it is reasonable to separate those matters from the matters that are covered by the arbitration
agreement. Nothing in the words of section 7(5) appears to give the court jurisdiction to allow the entire action to proceed
where it is not reasonable to separate the matters in dispute and then say section 7(4) permits a stay of the arbitration.
Section 7(5) provides that the court may permit those matters not covered by the arbitration agreement to continue to be
litigated if it is reasonable to separate those matters from those which are being arbitrated. It does not deal with the reverse
situation; that is where the court finds that the matters cannot reasonably be separated. In such a case, it is submitted, the
court would stay its own proceedings to await the outcome of the arbitration, and then determine if the court action needed
to proceed. [pp. 349-50]
72 The author goes on to state that "[s]ection 7(5) does not permit a court action to proceed and allow a valid arbitration to be
stayed simply because the court claims appear to overlap with the arbitration claims and cannot reasonably be separated", adding
that "[s]ection 7(5) deals with whether or not to permit separate claims not covered by the arbitration agreement to proceed by
court action. It does not deal with whether or not the claims covered by the arbitration agreement should be stayed" (pp. 352-53).
73
Mr. Wellman resists this logic. In effect, he submits that s. 7(5) must be read as meaning "may stay, [or may refuse to
stay,] the proceeding with respect to the matters dealt with in the arbitration agreement and allow it to continue with respect
to other matters", and s. 7(5)(b) must be understood as authorizing this refusal where "it is [not] reasonable to separate the
matters dealt with in the agreement from the other matters". Respectfully, I cannot accede to this submission. Mr. Wellman's
interpretation reads language into s. 7(5) that simply is not there. Not only that, it reads language into s. 7(5) that is contained
elsewhere in the statute — namely, in s. 7(2), which provides that "the court may refuse to stay the proceeding in any of the
following cases". Section 7(2) thus demonstrates that where the legislature intended to authorize the court to refuse a stay, it
did so through the words "may refuse to stay".
74 In addition, I am respectfully of the view that Mr. Wellman's contention that s. 7(5) is an independent, standalone provision
to be read and applied in isolation from s. 7(1) and (2) cannot be sustained. Grammatically, s. 7(5) uses the definite article "the"
in referring to "the proceeding", "the matters", and "the arbitration agreement". The only way of identifying "the proceeding",
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"the matters", and "the arbitration agreement" referred to in s. 7(5) is to look to s. 7(1), which uses indefinite articles in referring
to "a proceeding", "a matter", and "an arbitration agreement". Hence, there is a logical and necessary link between the two
provisions, which belies the argument that s. 7(5) stands on its own.
75
Furthermore, while I agree that s. 7(5) should be read in the context of the statutory scheme as a whole and that s. 6-3
permits the court to intervene "[t]o prevent unequal or unfair treatment of parties to arbitration agreements", I also note that s.
6 allows such intervention only "in accordance with this Act". Therefore, even though Mr. Wellman's interpretation of s. 7(5)
would ostensibly give the court greater scope to intervene in an effort to prevent perceived unequal or unfair treatment of parties
to arbitration agreements, the words "in accordance with this Act" indicate that s. 6 was not intended to override or change the
meaning of other sections of the Arbitration Act.
76 More fundamentally, Mr. Wellman's interpretation sits at odds with the policy underlying the Arbitration Act that parties
to a valid arbitration agreement should abide by their agreement. If accepted, Mr. Wellman's interpretation would reduce the
degree of certainty and predictability associated with arbitration agreements and permit persons who are party to an arbitration
agreement to "piggyback" onto the claims of others. Ultimately, this would reduce confidence in the enforcement of arbitration
agreements and potentially discourage parties from using arbitration as an efficient, cost-effective means of resolving disputes.
Clearly, this was not what the legislature had in mind when it passed the Arbitration Act.
77
Mr. Wellman and various interveners also raise a number of policy concerns that, they say, support their proposed
interpretation, including the following:
• Access to justice and the courts — Griffin improves access to justice by removing barriers to seeking relief in court.
• Abuse of arbitration clauses in adhesion contracts — Large companies with overwhelming bargaining power should not
be permitted to include unfair arbitration clauses in their standard form customer contracts and thereby shield themselves
from liability by requiring private, individual arbitration for all disputes, even low-value claims that would be uneconomical
to pursue through arbitration.
• Shrinking class sizes — The interpretation of s. 7(5) outlined above would cut non-consumers out of consumer/nonconsumer class actions where an arbitration agreement is present. Consequently, these class actions will shrink in size,
making them less economically viable and decreasing the likelihood that they will be brought in the first place.
• Multiplicity of proceedings — Griffin enhances the courts' ability to avoid a multiplicity of proceedings, which raises
the risk of inconsistent results, decreases efficiency, and increases overall costs. Further, s. 138 of the Ontario Courts of
Justice Act, R.S.O. 1990, c. C. 43 stipulates that courts shall, as far as possible, avoid a multiplicity of proceedings.
• Difficulty distinguishing between consumers and non-consumers — Distinguishing between consumers and nonconsumers can be challenging, particularly given the rise of "hybrid consumers" and "near consumers", making it preferable
to treat consumers and non-consumers alike.
78
In their interpretation of s. 7(5), my colleagues Abella and Karakatsanis JJ. rely on many of these policy considerations,
placing particular emphasis on the importance of promoting access to justice, the difficulty of distinguishing between consumers
and non-consumers, and the potential unfairness caused by enforcing arbitration clauses contained in standard form contracts.
79 While I appreciate these concerns, I am respectfully of the view that they cannot be permitted to distort the actual words
of the statute, read harmoniously with the scheme of the statute, its object, and the intention of the legislature, so as to make the
provision say something it does not. While policy analysis has a legitimate role in the interpretative process (see Sullivan, at pp.
223-50), the responsibility for setting policy in a parliamentary democracy rests with the legislature, not with the courts. The
primary role of the courts, in my view, is to interpret and apply those laws according to their terms, provided they are lawfully
enacted. It is not the role of this Court to re-write the legislation.
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80 This is particularly so given that the Ontario legislature has already spoken to some of these policy concerns by shielding
consumers from the potentially harsh results of enforcing arbitration agreements contained in consumer agreements, which
often take the form of standard form contracts. The legislature made a careful policy choice to exempt consumers — and only
consumers — from the ordinary enforcement of arbitration agreements. That choice must be respected, not undermined by
reading s. 7(5) in a way that permits courts to treat consumers and non-consumers as one and the same.
81 Moreover, as I will develop, I respectfully cannot agree with a number of specific points raised by my colleagues relating
to the policy considerations outlined above.
82
First, while my colleagues characterize the "overall purpose" of the Arbitration Act as being to "promote access to
justice" (para. 137), it is worth reiterating that this policy objective was by no means the legislature's sole objective in adopting
the Act. As indicated, a number of "guiding principles" inform the Arbitration Act, one of which is that "the parties to a valid
arbitration agreement should abide by their agreements" (Legislative Assembly of Ontario, March 27, 1991, at p. 256). Similarly,
as Blair J. stated in Denison Mines, the Arbitration Act was designed "to encourage parties to resort to arbitration as a method
of resolving their disputes in commercial and other matters, and to require them to hold to that course once they have agreed
to do so" (para. 8).
83
Hence, while there can be no doubt as to the importance of promoting access to justice (see Hryniak v. Mauldin,
2014 SCC 7, [2014] 1 S.C.R. 87 (S.C.C.), at para. 1), this objective cannot, absent express direction from the legislature, be
permitted to overwhelm the other important objectives pursued by the Arbitration Act, including ensuring that parties to a
valid arbitration agreement abide by their agreement. Respectfully, my colleagues' approach would undermine the legislature's
stated objective of ensuring parties to a valid arbitration agreement abide by their agreement, reduce the degree of certainty
and predictability associated with arbitration agreements, and weaken the concept of party autonomy in the commercial setting.
It would expand the opportunities for parties to a valid arbitration agreement — even a heavily negotiated one between
sophisticated commercial entities — to avoid their agreement and seek relief in court. This would in turn steer parties away
from a "good and accessible method of seeking resolution for many kinds of disputes" that "can be more expedient and less
costly than going to court" (Legislative Assembly of Ontario, March 27, 1991, at p. 245).
84
Second, my colleagues stress that the Arbitration Act was designed with a "freely negotiat[ed]" arbitration agreement in
mind (at para. 131), that TELUS's "standard form contract hardly represents a bargain freely entered into" (para. 160), and that
"[t]o impose arbitration on unwilling parties violates the spirit of the Arbitration Act, 1991 and the arbitral process" (para. 167).
But with respect, my colleagues lose sight of the issue actually before this Court. This case is not about debating the merits
and demerits of enforcing arbitration clauses contained in standard form contracts. Rather, it is about the proper interpretation
of s. 7(5) of the Arbitration Act. Moreover, while my colleagues maintain that the Act was designed with "freely negotiat[ed]"
arbitration agreements in mind, nothing in the Arbitration Act suggests that standard form arbitration agreements, which are
characterized by an absence of meaningful negotiation, are per se unenforceable. Indeed, this Court's decision in Seidel — as
well as its predecessors Dell, Rogers, and Desputeaux — confirm that the starting presumption is the opposite.
85 Furthermore, Mr. Wellman has not argued, either before this Court or the courts below, that the standard form arbitration
agreement in question was unconscionable, which if proven would render it invalid and thereby provide a basis for refusing
a stay pursuant to s. 7(2)2 of the Arbitration Act. In my view, arguments over any potential unfairness resulting from the
enforcement of arbitration clauses contained in standard form contracts are better dealt with directly through the doctrine of
unconscionability, which was the approach taken in Heller v. Uber Technologies Inc., 2019 ONCA 1 (Ont. C.A.), rather than
indirectly by attempting to stretch the language of s. 7(5) to address a perceived problem it was never designed to address.
86
Third, my colleagues underscore the difficulty in distinguishing between consumers and non-consumers, insisting that
TELUS's interpretation of s. 7(5) would render the class certification process "cumbersome" and potentially turn the certification
stage into "a search by the defendant of the precise status of each member of the class" (para. 158).
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87
While distinguishing between consumers and non-consumers may be a difficult exercise in certain cases, that difficulty
does not, in my view, bear on the proper interpretation of s. 7(5). The challenge identified by my colleagues is a product of two
factors: (1) the requirement under the Class Proceedings Act that any person seeking to join a class action must pass through an
objective class definition; and (2) the legislature's decision to accord enhanced protections only to "consumers", which it chose
to define in a particular way under the Consumer Protection Act — namely, as "an individual acting for personal, family or
household purposes" but not including "a person who is acting for business purposes" (s. 1). While sorting between consumers
and non-consumers may be "cumbersome" in certain cases, this inconvenience does not permit the court to re-cast the legislation
as it sees fit in order to avoid such difficulties. Instead, the courts must work within the framework established by the legislature,
including at the class certification stage.
88
Furthermore, reading s. 7(5) of the Arbitration Act in a way that permits non-consumers to "tag along" with consumers
on the basis that it would be "cumbersome" to sort between the two would also allow commercial entities to find the inside of
a courtroom despite having agreed to arbitration, even where the arbitration agreement was fully negotiated. Again, this would
reduce the degree of certainty and predictability associated with arbitration agreements and permit parties to those agreements
to "piggyback" onto the claims of others.
89
It would, of course, be open to the Ontario legislature to respond to the policy concerns outlined above, should it see fit
to do so. While I make no comment on the wisdom of any particular reform, a range of responses are theoretically available. To
offer just one example, it could amend the Arbitration Act to grant the courts discretion to refuse to stay the proceeding where
the arbitration agreement deals with some but not all of the matters in dispute. In this regard, I note that in 2002, the Uniform
Arbitration Act (1990), 6 the model legislation on which the Arbitration Act was based, was amended to provide as follows:
7 (1) If a party to an arbitration agreement commences a proceeding in respect of a matter that another party to the arbitration
agreement is entitled to submit to arbitration under the agreement, the court in which the proceeding is commenced shall,
on the motion of the other party, stay the proceeding.
...
(3) Despite subsection (1), where an arbitration agreement deals with one or more but not all of the matters in dispute in
respect of which the proceeding was commenced, the court may
(a) refuse to stay the proceeding, or
(b) stay the proceeding with respect to the matters in dispute dealt with in the arbitration agreement and allow the
proceeding to continue with respect to the other matters in dispute.
(4) In making a decision under subsection (3), the court shall have regard to
(a) the importance of enforcing arbitration agreements, and
(b) whether it is reasonable to separate the matters in dispute dealt with in the arbitration agreement from the other
matters in dispute. [Emphasis added.]
(Uniform Law Conference of Canada, Arbitration Amendment Act (2002) (online))
90 Lastly, while s. 138 of the Courts of Justice Act stipulates that courts "shall" avoid a multiplicity of proceedings, it tempers
this language by indicating that the court must do so only "as far as possible". Accordingly, where the application of an Ontario
statute, properly interpreted, leads to a multiplicity of proceedings, the court must give effect to the will of the legislature, even if
the consequence is to potentially create a multiplicity of proceedings. This is consistent with Seidel, where the Court recognized
that even where a multiplicity of proceedings could result, the court must nonetheless give effect to the "legislative choice"
embodied in the legislation in question (para. 50). Indeed, here, s. 7(5) of the Arbitration Act expressly contemplates bifurcation
of proceedings, as it permits the court to order a partial stay, thereby potentially resulting in concurrent arbitration and court
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adjudication, where the two preconditions outlined in s. 7(5)(a) and (b) are met. In theory, the Arbitration Act could be amended
to grant the courts broad discretion to refuse a stay where doing otherwise could result in a multiplicity of proceedings, but the
legislature has not taken this step. For these reasons, while a multiplicity of proceedings can cause practical difficulties, this
concern cannot be permitted to trump the language of the statute.
(iv) Section 7(6) — Bar on Appeals
91 Finally, s. 7(6) provides simply that "[t]here is no appeal from the court's decision". Given the absence of any qualifying
language, s. 7(6) must be taken as referring to a "decision" made under any subsection contained in s. 7. This would include,
for example, a decision to stay the proceeding under s. 7(1), a decision to refuse a stay under s. 7(2), or a decision to order
a partial stay under s. 7(5).
92

I now turn to the application of this framework.

D. Application
(1) The Proceeding
93
The "proceeding" in this case is simply the class action proceeding commenced by Mr. Wellman, who claims to be a
"consumer" under the Consumer Protection Act. This proceeding serves as a procedural vehicle through which multiple parties
can pursue their individual claims together (see Bisaillon, at para. 17). As indicated, some of these parties are consumers, while
others are business customers.
(2) The Arbitration Agreements
94 This proceeding involves not a single arbitration "agreement", but rather a constellation of "agreements", each taking the
form of a standard form arbitration clause incorporated into every individual mobile phone service contract between TELUS
and each of its customers, consumers and non-consumers alike. Each agreement contains identical terms regarding the types of
matters covered by the agreement. Broadly speaking, they stipulate that all claims arising out of or in relation to the contract,
apart from the collection of accounts by TELUS, shall be determined through mediation and, failing that, arbitration. In this
way, the agreements identify the "matters" in respect of which arbitration is mandatory, as well as the "matters" in respect of
which arbitration is not mandatory: disputes over collections are not subject to mandatory arbitration, whereas disputes over
any other matter arising out of or in relation to the contract are.
95

This brings us to s. 7 of the Arbitration Act.

(3) Section 7 of the Arbitration Act
96
Beginning with s. 7(1) of the Arbitration Act, the sole "matter" at issue in the proceeding commenced by Mr. Wellman,
who is a party to an arbitration agreement, is alleged overbilling. This matter is dealt with in the arbitration agreements into
which the consumers and business customers entered. Therefore, because there is at least one matter in the proceeding that is
dealt with in the arbitration agreements, the general rule under s. 7(1) would ordinarily require a stay of the proceeding as a
whole, leaving both consumers and business customers locked out of court.
97
But the Consumer Protection Act offers the consumers a key to the courtroom. Section 7(2) of the Consumer Protection
Act renders arbitration clauses contained in a "consumer agreement", defined in s. 1 as an agreement between a "consumer" and
a "supplier" 7 in which "the supplier agrees to supply goods or services for payment", "invalid insofar as it prevents a consumer
from exercising a right to commence an action in the Superior Court of Justice given under this Act." Further, s. 8(1) gives
consumers the right to commence a class action, or become members of a class action, in respect of a dispute arising out of
a consumer agreement. Read together, these two provisions render the arbitration agreements entered into by the consumers
invalid to the extent that they would otherwise prevent the consumers from commencing or joining a class action of the kind
commenced by Mr. Wellman. To this extent, the provisions of the Consumer Protection Act constitute a "legislative override"
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of the consumer arbitration agreements (Seidel, at para. 40). Moreover, since s. 7(2) of the Consumer Protection Act applies,
s. 7(5) of that statute is triggered. That provision stipulates that "[s]ubsection 7 (1) of the Arbitration Act, 1991 does not apply
in respect of any proceeding to which subsection (2) applies unless, after the dispute arises, the consumer agrees to submit the
dispute to arbitration". In this way, s. 7(5) of the Consumer Protection Act shields the consumers in this case from a stay under
s. 7(1) of the Arbitration Act.
98
The business customers, however, do not qualify as "consumers" under the Consumer Protection Act, and as such they
cannot invoke the protections that the consumers enjoy under ss. 7(2), 7(5), and 8 of that statute. To be clear, although s. 7(5) of
the Consumer Protection Act refers to "any proceeding to which subsection (2) applies", I am not persuaded that the use of the
word "proceeding" shields non-consumers involved in the proceeding from a mandatory stay under s. 7(1) of the Arbitration
Act. To reason otherwise would extend the protections of the Consumer Protection Act to persons who are not "consumers"
and, in turn, erode the policy underlying the Arbitration Act that parties to a valid arbitration agreement should abide by their
agreement. If non-consumers bound by a valid arbitration agreement could do an end run around s. 7(1) of the Arbitration Act
simply by joining their claim with that of a consumer and pointing to s. 7(5) of the Consumer Protection Act, then this provision
could become a vehicle for "piggybacking" non-consumer claims onto consumer claims. Indeed, if such an interpretation were
accepted, a class action proceeding brought on behalf of millions of non-consumers who are each bound by an arbitration
agreement would, if certified, be permitted to proceed in court in its entirety so long as a single consumer joined the class. In
this way, the inclusion of a single consumer would be enough to open the courthouse doors to all. By contrast, interpreting s.
7(5) of the Consumer Protection Act in a way that restricts its application to consumers leads to a sound result that upholds the
legislative objectives underlying both statutes: it preserves the protections afforded solely to "consumers" under the Consumer
Protection Act and gives effect to the policy underlying the Arbitration Act that parties to a valid arbitration agreement should
abide by their agreement.
99
Having concluded that the business customers cannot avoid a stay under s. 7(1) of the Arbitration Act by turning to the
Consumer Protection Act, they are left with only two potential avenues for avoiding a stay: ss. 7(2) and 7(5) of the Arbitration
Act. But since Mr. Wellman has not argued that any of the five exceptions listed in s. 7(2) applies, s. 7(5) stands as the business
customers' only possible pathway into court. Yet, as I will explain, that provision has no application on these facts.
100
As indicated, s. 7(5) of the Arbitration Act is engaged only where the two preconditions set out in s. 7(5)(a) and (b)
are satisfied. The first precondition is that the proceeding must involve both (1) at least one matter that is dealt with in the
arbitration agreement and (2) at least one matter that is not. However, that is not the case here. Instead, as I have explained, the
proceeding involves a single matter — alleged overbilling — and that matter is dealt with in the arbitration agreements into
which the consumers and business customers entered. As such, the first precondition is not met, so s. 7(5) has nothing to say.
101
To illustrate how s. 7(5) could apply in a dispute between TELUS and its business customers, consider a hypothetical
scenario in which the proceeding involves both (1) a claim advanced by business customers over alleged overbilling and (2) a
claim advanced by TELUS for the collection of accounts. The former matter is covered by the arbitration agreements, whereas
the latter is not. As such, this hypothetical proceeding would meet the first precondition. Hence, if the court were to determine
that it would be reasonable to separate the two matters such that the second precondition is also met, then s. 7(5) would permit
the court to stay the proceeding in respect of the matter dealt with in the arbitration agreements (i.e., alleged overbilling) and
allow the proceeding to continue in respect of the matter not dealt with in the arbitration agreements (i.e., the collection of
accounts). Alternatively, if the court were to determine that it would not be reasonable to separate the two matters such that the
second precondition is not met, then the general rule under s. 7(1) would apply, meaning the court must stay the proceeding.
102
But since s. 7(5) does not apply in this case, the proceeding must be stayed pursuant to the general rule under s. 7(1).
And although the word "proceeding" is used without qualification in s. 7(1), seemingly in the sense of "proceeding as a whole",
I am of the view that the stay in this case must be restricted to the parties who are legally bound by an arbitration agreement
— namely, TELUS and the business customers. As indicated, the Consumer Protection Act grants the consumers the right to
seek relief in court. The Arbitration Act cannot deprive them of that right. Moreover, taking a purposive approach, a principal
object of the s. 7 framework is to ensure parties to a valid arbitration agreement abide by their agreement; it is not to keep
parties who either never agreed to or are not bound by an arbitration agreement out of court. The Arbitration Act has no business
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interfering with these litigants' procedural or substantive rights, and it certainly has no business denying them the right to seek
a remedy in court simply because they happen to be tangentially associated with others who did agree to and are bound by
an arbitration agreement.
103 In sum, I conclude that the motions judge and the Court of Appeal erred in law by interpreting s. 7(5) of the Arbitration
Act incorrectly and refusing to order a stay that, under s. 7(1), was mandatory. At the end of the day, s. 7(5) does not, in my
view, permit the court to ignore a valid and binding arbitration agreement.
(4) Section 7(6) — Bar on Appeals
104
Finally, I note that the court below did not address the potential application of s. 7(6) of the Arbitration Act, and the
matter was discussed only briefly during oral argument before this Court. Neither of the parties has suggested that the s. 7(6)
bar applies. In the absence of full submissions, I do not consider it appropriate to make a final ruling on the matter.
VII. Conclusion
105 In the result, I would allow the appeal and stay the business customer claims. Given this result, TELUS is entitled to its
costs in this Court and in the Court of Appeal. However, since TELUS's motion for a stay was heard together with Mr. Wellman's
successful application for certification, it would not in my view be appropriate to grant TELUS costs in the Superior Court. I
would therefore set aside the costs award made by the Superior Court and order that the parties bear their own costs in that court.
Abella, Karakatsanis JJ. (dissenting) (Wagner C.J. and Martin J. concurring):
106 This appeal involves a class action against TELUS Communications Inc. The mandatory, non-negotiable contract which
all purchasers of TELUS cell phone plans must sign, requires individual arbitration for any claim, and prevents court remedies
such as class actions. Legislation in Ontario exempts consumers from the operation of these compulsory arbitration clauses.
Businesses, on the other hand, no matter their size, and even if they are pursuing identical claims as consumers, can be caught
by the operation of the arbitration clause in the contract. The Ontario courts, however, have recognized the denial of access to
justice created by this disparity and have interpreted the Arbitration Act, 1991 in a way that gives a court discretion to redress
this anomaly and allow both sets of claimants to access a class action.
107 Statutory interpretation is the art of inferring what words mean. Sometimes the meaning is obvious, either because of the
clarity of the language or of its relationship to the legislative context. But sometimes interpreting words literally in isolation,
undermines the policy objectives of the statutory scheme. The debate between those who are "textualists" and those who are
"intentionalists" was resolved in Canada in 1998 when this Court decided that "there is only one principle or approach, namely,
the words of an Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously with the
scheme of the Act, the object of the Act, and the intention of Parliament." 8 We do not just look at the words. Moreover, in
Ontario all statutes are to be read in accordance with s. 10 of the Interpretation Act, R.S.O. 1990, c. I. 11 which states that:
every Act "shall be deemed to be remedial" and shall "receive such fair, large and liberal construction and interpretation as will
best ensure the attainment of the object of the Act according to its true intent, meaning and spirit".
108

In other words, words matter, policy objectives matter, and consequences matter.

109
The majority's approach, with respect, in effect represents the return of textualism. The words have been permitted
to dominate and extinguish the contextual policy objectives of both the Arbitration Act, 1991, S.O. 1991, c. 17 and the Class
Proceedings Act, 1992, S.O. 1992, c. 6, creating a dispute-resolution universe that has the effect of forcing litigants to spend
thousands of dollars to resolve a dispute worth a fraction of that cost; denies others meaningful access to a remedy if they are not
prepared, or cannot afford to, engage in a cost-benefit losing proposition; and invites the very proliferation of proceedings a class
action was invented to avoid. The result of these disincentives is that business consumers will simply not enforce their rights.
110
That is why the Ontario Court of Appeal has consistently interpreted the words of s.7(5) of the Arbitration Act, 1991
in a way that avoids the unpalatable consequences while invigorating the purposes and effective functioning of the relevant
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legislative schemes. This aligns with the Court's modern approach to statutory interpretation and should, as a result, be endorsed
by this Court.
111
The Ontario Legislature enacted the Arbitration Act, 1991, to allow willing parties to pursue arbitration as an alternate
form of dispute resolution. To ensure expedient resolution and lower litigation costs, the Arbitration Act, 1991 limited court
intervention in arbitrable disputes. But it also gave judges discretion to permit court proceedings in certain limited circumstances,
such as where the arbitration agreement was manifestly unfair.
112
The issue in this appeal is how far that judicial discretion extends under the Arbitration Act, 1991. Specifically, the
question is whether s. 7(5) gives judges the discretion to hear parties covered by an arbitration agreement when the same issue
is the subject of litigation in the courts. Section 7(5) states:
Agreement covering part of dispute
(5) The court may stay the proceeding with respect to the matters dealt with in the arbitration agreement and allow it to
continue with respect to other matters if it finds that,
(a) the agreement deals with only some of the matters in respect of which the proceeding was commenced; and
(b) it is reasonable to separate the matters dealt with in the agreement from the other matters.
113
Since 2002, the Ontario Court of Appeal has interpreted s. 7(5) as granting the discretion to stay matters that would
otherwise be subject to arbitration. Similarly, for nearly a decade, the Ontario Court of Appeal has interpreted s. 7(5) as
permitting otherwise arbitrable matters to be joined with class actions in the public interests of avoiding duplicative proceedings,
increased costs, and the risk of inconsistent results.
114
This interpretation, in our respectful view, aligns with the text and scheme of the provisions and is consistent not only
with the purposes motivating the enactment of the Arbitration Act, 1991 but also with the purpose of s. 7(5) itself.
115
In our view, where a proceeding includes both matters covered by an arbitration agreement and other matters that are
not, s. 7(5) gives a judge discretion to allow the entire proceeding to continue in court, even if some parties would otherwise
be subject to an arbitration clause.
Background
116
The claim is that TELUS, a Canadian cellular service provider, had for a number of years, and without notifying its
customers, rounded the times of cellular phone calls up to the next minute. This resulted in overcharging clients on their monthly
bills by small amounts.
117
TELUS used the same standard-form contract for business and consumer clients, who initiated a class action together
against TELUS. The named plaintiff in this appeal, Avraham Wellman, is a consumer and the class representative.
118 TELUS's standard-form contract is non-negotiable. It contains a dispute resolution clause requiring mediation, and failing
resolution, arbitration of any disputes other than in respect of the collection of accounts by TELUS. This arbitration clause
is inapplicable to consumers because Ontario's consumer protection legislation renders an arbitration clause in a consumer
contract invalid insofar as it prevents a consumer from initiating court proceedings (Consumer Protection Act, 2002, S.O. 2002,
c. 30, Sch. A, s. 7).
119 On its face, the arbitration clause is valid for business clients. For this reason, TELUS applied to stay the business clients'
claims and have them struck from the class proceeding, arguing that those claims had to be resolved by arbitration.
120

The provisions of the Arbitration Act, 1991 dealing with stays are found in s. 7, which states:
Stay
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7 (1) If a party to an arbitration agreement commences a proceeding in respect of a matter to be submitted to arbitration
under the agreement, the court in which the proceeding is commenced shall, on the motion of another party to the arbitration
agreement, stay the proceeding.
Exceptions
(2) However, the court may refuse to stay the proceeding in any of the following cases:
1. A party entered into the arbitration agreement while under a legal incapacity.
2. The arbitration agreement is invalid.
3. The subject-matter of the dispute is not capable of being the subject of arbitration under Ontario law.
4. The motion was brought with undue delay.
5. The matter is a proper one for default or summary judgment.
Arbitration may continue
(3) An arbitration of the dispute may be commenced and continued while the motion is before the court.
Effect of refusal to stay
(4) If the court refuses to stay the proceeding,
(a) no arbitration of the dispute shall be commenced; and
(b) an arbitration that has been commenced shall not be continued, and anything done in connection with the arbitration
before the court made its decision is without effect.
Agreement covering part of dispute
(5) The court may stay the proceeding with respect to the matters dealt with in the arbitration agreement and allow it to
continue with respect to other matters if it finds that,
(a) the agreement deals with only some of the matters in respect of which the proceeding was commenced; and
(b) it is reasonable to separate the matters dealt with in the agreement from the other matters.
121
As previously noted, the provision at issue in this appeal is s. 7(5), which Ontario courts have interpreted to allow
business clients who would otherwise be bound by an arbitration agreement to join in class proceedings with consumers.
122 Both the motions judge and the majority of the Court of Appeal in this case relied on Griffin v. Dell Canada Inc., 2010
ONCA 29, 98 O.R. (3d) 481 (Ont. C.A.), which was decided by a five member panel of the Ontario Court of Appeal. Thaddeus
Griffin, who had purchased a Dell notebook computer through his personal business, joined with consumers in a class action
alleging deficiencies in Dell's products. Dell's standard-form sales agreement contained a clause requiring that all disputes be
submitted to arbitration.
123
Dell's position at the certification stage was that business clients should not be allowed to join consumers in the class
action, and their claims should be stayed and directed to individual arbitration. Lax J. held that it was "fanciful to think that
any claimant could pursue an individual claim in a complex products liability case" and that enforcing Dell's arbitration clause
would have the effect of immunizing Dell "from accounting to class members for any wrong it may have caused" (Griffin v.
Dell Canada Inc. (2009), 72 C.P.C. (6th) 158 (Ont. S.C.J.), at paras. 92-93).
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124 The Ontario Court of Appeal confirmed the decision to allow Griffin's claim to proceed in court. It found that s. 7(5) gives
a motions judge the discretion to refuse a partial stay where an action involves some claims that are subject to an arbitration
agreement and some that are not, because
... it would not be reasonable to separate the consumer from the non-consumer claims. We should, therefore, refuse a partial
stay and allow all the claims to proceed under the umbrella of the class proceeding.
Granting a stay of the non-consumer claims would lead to inefficiency, a potential multiplicity of proceedings, and added
cost and delay. This would be contrary to the Courts of Justice Act, s. 138, which provides that "[a]s far as possible, a
multiplicity of legal proceedings shall be avoided", and contrary to the jurisprudence on the reasonableness of partial stays
under s. 7(5) of the Arbitration Act, 1991. [paras. 46-47]
125
A number of cases were relied on to support this interpretation (Radewych v. Brookfield Homes (Ontario) Ltd., [2007]
O.J. No. 2483, 158 A.C.W.S. (3d) 523 (Ont. S.C.J.), [2007 CarswellOnt 4027 (Ont. S.C.J.)], aff'd 2007 ONCA 721 (Ont. C.A.);
Johnston v. Mlakar (2006), 212 O.A.C. 79 (Ont. C.A.), at para. 18; Penn-Co Construction Canada (2003) Ltd. v. Constance
Lake First Nation (2007), 66 C.L.R. (3d) 78 (Ont. S.C.J.), at para. 31, aff'd , 2008 ONCA 768, 76 C.L.R. (3d) 1 (Ont. C.A.);
Frambordeaux Developments Inc. v. Romandale Farms Ltd., [2007] O.J. No. 4917, 162 A.C.W.S. (3d) 711 (Ont. S.C.J.), at
para. 34 [2007 CarswellOnt 8102 (Ont. S.C.J.)]; New Era Nutrition Inc. v. Balance Bar Co., 2004 ABCA 280, 245 D.L.R. (4th)
107 (Alta. C.A.), at paras. 37-38.)
126
In the case before us, TELUS brought a similar motion to stay the proceedings with respect to the business customer
claims. Conway J. relied on the Ontario Court of Appeal's decision in Griffin in concluding that s. 7(5) of the Arbitration Act,
1991 expressly grants the court the discretion to determine whether it is reasonable to separate the matters dealt with in an
arbitration agreement from other matters in the litigation. If the court does not consider it reasonable to separate them and
refuses a partial stay, all matters could proceed, notwithstanding the arbitration clause. Pursuant to Griffin, she held that this
discretion could be exercised to allow non-consumer claims to be joined with a consumer class action, where it is reasonable
to do so. Since there is no group arbitration permitted for the non-consumer claims, separating the two proceedings could lead
to inefficiency, inconsistent results and a multiplicity of proceedings.
127
TELUS appealed the decision to the Ontario Court of Appeal. Justice van Rensburg, writing for the majority, agreed
with the motions judge.
128

TELUS appealed, arguing that Griffin was wrongly decided.

129

Unlike our colleagues, we agree with van Rensburg J.A. and would dismiss the appeal.

Analysis
130 A provision must be assessed in all its textures — language, purpose, effect — to prevent the suffocation of its meaning
by a technical literal reading of the words. As Moldaver J. noted in R. v. Alex, [2017] 1 S.C.R. 967 (S.C.C.): "[t]his Court has
repeatedly observed that plain meaning alone is not determinative and a statutory interpretation analysis is incomplete without
considering the context, purpose and relevant legal norms" (para. 31). What is required is an interpretation that is anchored in
parliamentary intention, statutory language, jurisprudence, and practice (Rizzo & Rizzo Shoes, at paras. 20-41). In other words,
the interpretation must be "reasonable and just" (Ruth Sullivan, Sullivan on the Construction of Statutes (6th ed. 2014), at § 2.9).
131
Ontario's Arbitration Act, 1991 was enacted to allow parties to design their own settlement processes and resolve
their disputes outside the courts. It anticipated two or more parties freely negotiating their arbitral process. Prior to the 1991
legislation, judges exercised considerable discretion to stay arbitration proceedings — even where all the parties had agreed to
submit their differences to arbitration. The courts' use of this power was controversial because it was seen to represent judicial
interference with the parties' freedom to contract.
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132
Ontario's Arbitration Act, 1991 was based on the Uniform Arbitration Act (1990) adopted by the Uniform Law
Conference of Canada (online), which resulted from the Alberta Law Commission's 1989 report on the adoption of uniform
arbitration legislation. It was modeled, in part, on the Alberta Institute of Law Research and Reform's 1988 report Proposals for
a New Alberta Arbitration Act (Report No. 51). In that report, the Institute recommended a substantial overhaul of the existing
legislation. Specifically, the Institute proposed limiting the courts' ability to refuse to stay litigation where the parties had agreed
to arbitrate. The proposal found expression in s. 7(1) of the Arbitration Act, 1991, which mandates that if a party to an arbitration
agreement tries to pursue a remedy to an arbitrable dispute in court, a judge must stay the court proceeding. Limited exceptions
to this general rule are found in s. 7(2).
133
The proposal also included, without commentary, a provision giving the court discretion to refuse a stay of litigation if
the "arbitration agreement upon which the application is based ... does not cover the dispute, or ... does not bind all parties to
the dispute" (s. 8(2) (emphasis added)). This provision is the progenitor of s. 7(5) of the current Arbitration Act, 1991.
134
This second proposed provision suggested that courts have discretion to allow court proceedings to go ahead in two
circumstances: (1) where an arbitration does not cover all of the issues raised in the dispute, and (2) where both parties and
non-parties to an arbitration agreement commence litigation against the same defendant.
135 The policy reasons for these exceptions were the same as those which animated the Arbitration Act, 1991, namely, access
to justice, expediency, and limiting the role of the courts to circumstances where their participation would improve efficiency
and reduce delay. At the introduction of the Arbitration Act, 1991, the then-Attorney General, Howard Hampton, said:
One of the commitments this government has made to the people of Ontario is to improve access to justice in the province.
The fulfilment of this commitment will involve a wide range of programs and policies. It will also include initiatives in
law reform to simplify the often intimidating legal system for the use of the public.
In this context I will be introducing today for first reading the Arbitration Act, 1991. Arbitration is a good and accessible
method of seeking resolution for many kinds of disputes. It can be more expedient and less costly than going to court. The
parties can design their own procedures and select appropriate arbitrators.
.....
The new statute will make it easier for people to submit private disputes to resolution by arbitration. It will do so in several
ways:
First, when people have agreed to go to arbitration, the act will help ensure that all parties abide by this agreement.
Second, the ability of the courts to intervene in an arbitration is spelled out precisely, and as a result, the role of the courts
will be constructive and less likely to be used by reluctant parties to delay the proceedings.
(Legislative Assembly of Ontario, Official Report of Debates (Hansard), 1st Sess., 35th Parl., March 27, 1991, at p. 245
(emphasis added).)
136

At First Reading of the Bill the same day, the Attorney General further explained:
The guiding principles of the new Arbitration Act are that the parties to a valid arbitration agreement should abide by their
agreements, that they should be free to design the process for their own arbitration as they see fit within the limits of overall
fairness, that opportunities for delay should be minimized, and finally that awards made in arbitrations should be readily
enforceable and should be reviewable by the courts only for specific defects.
(Legislative Assembly of Ontario, at p. 256 (emphasis added).)

137
These statements outline the guiding rationales of the legislation, as well as the means by which they were intended to
be effected. The overall purpose of the Arbitration Act, 1991 was to promote access to justice. Its chosen means of achieving
that goal was to promote accessibility by giving parties the choice of resolving disputes outside the court system. The reason

051 24

for creating this option was a recognition that the court system could be costly and slow. The courts' discretion to intervene in
arbitrable matters was therefore narrowed to further the goals of expedient dispute resolution.
138
The Arbitration Act, 1991 provides a scheme for the effective private arbitration of disputes covered by an arbitration
agreement. It sets out default rules governing the conduct of arbitrations and the role of courts in relation to private arbitrations.
Various provisions address when judicial intervention is warranted, when judicial support is necessary to give effect to private
arbitration processes and awards, and when appeals to the court are required. Broadly speaking, the Arbitration Act, 1991 seeks
to facilitate timely and efficient dispute resolution.
139 Ontario courts have, since 1998, consistently highlighted the purposes of the Arbitration Act, 1991 in interpreting s. 7(5)
as granting a discretion to override arbitration agreements where it would be unreasonable to separate the arbitrable and nonarbitrable matters. In Rosedale Motors Inc. v. Petro-Canada Inc. (1998), 42 O.R. (3d) 776 (Ont. Gen. Div.), Rosedale Motors
attempted to litigate a number of matters, some of which were governed by an arbitration agreement while others were not.
Petro-Canada Inc. sought a stay of the arbitrable matters. Sharpe J. concluded that "[t]he language of the Arbitration Act, 1991,
S.O. 1991, c. 17, s. 7(5) supports the existence of a discretion to refuse a stay where it is not reasonable to separate the matters
dealt with in the agreement from the other matters in dispute between the parties" (pp. 783-84).
140 The Ontario Court of Appeal adopted this interpretation in Brown v. Murphy (2002), 59 O.R. (3d) 404 (Ont. C.A.), and
endorsed it in the context of multi-party proceedings in Radewych.
141 The following year, in Penn-Co Construction, the Court of Appeal highlighted the practical necessity of allowing courts
to hear broad claims, some of which would otherwise be subject to arbitration proceedings. In that case, Penn-Co had claimed
relief against Constance Lake First Nation beyond the scope of what was identified in the agreement as being arbitrable. They
had also claimed against several other parties who were not contractually bound by the arbitration clause. Subsequently, PennCo tried to enforce the arbitration agreement against some of the parties. The Court of Appeal upheld the motions judge's
ruling that permitting arbitration of some claims and staying the other claims would involve duplication of effort, extra cost
and inconvenience, and risk inconsistent results (para. 5).
142
This decision was followed by Griffin, discussed earlier in these reasons, in which the Court of Appeal found that
duplication, inefficiency in the litigation process, and correspondingly higher costs — the very problems the Arbitration Act,
1991 sought to solve — were key to determining when the discretion would apply. The court discussed how cumbersome and
inefficient it would be to separate the proceedings, pointing out that a consumer class action would take place whether or not the
business customers' claims were joined. The liability and damages issues would be identical. Carving out the business customers'
claims would mean unnecessary duplication and expense. Moreover, individual arbitration would be inefficient, since
[a] partial stay would require an examination of each claim and a determination of whether it was a consumer or nonconsumer claim. This is bound to be contentious in the case of many purchasers, as laptop computers are portable and
regularly used for a variety of purposes. Dividing the claims as between those to be litigated and those to be arbitrated
would be costly and time-consuming. [para. 51]
143

This interpretation of s. 7(5) has been followed by Ontario courts since the Court of Appeal's decision in Griffin in 2010.

144
Before this Court, Mr. Wellman argues that the Ontario courts have correctly concluded that s. 7(5) applies whenever
a court proceeding includes arbitrable and non-arbitrable matters — whether in circumstances where an arbitration agreement
does not cover all of the issues put before the court, or when multiple parties commence proceedings, some of whom are bound
by arbitration agreements and others not. In either case, Mr. Wellman says, a court has discretion to either allow the entire
matter to proceed in court or stay the arbitrable matters so they can be decided by the arbitrator. In deciding whether to grant
a partial stay of the arbitrable matters under s. 7(5), the judge must determine whether the arbitrable and non-arbitrable claims
can be reasonably separated.
145
TELUS, on the other hand, seeks to overturn Griffin, arguing that s. 7(5) applies only when parties who are bound
by an arbitration agreement seek to litigate in the courts and there are some matters that are not specifically referred to in the
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arbitration agreement. A judge can either allow those specific non-arbitrable matters to continue in court or stay them pending
the rest of the arbitration. TELUS submits that s. 7(1) of the Arbitration Act, 1991 entirely precludes courts from hearing any
matter covered by an arbitration agreement, and s. 7(5) only gives the court a discretion to decide what to do with the nonarbitrable matters: it can either hold them in abeyance pending the outcome of arbitration or allow them to proceed in court.
On TELUS's reading of the provision, therefore, s. 7(5) does not apply to arbitrable matters, but rather gives courts only the
discretion to decide whether to stay non-arbitrable matters.
146
As noted above, s. 7 of the Arbitration Act, 1991 sets out the statutory rules related to stays. Under the default rule in
subs. (1), upon request by another party to the arbitration agreement, any proceeding relating to an arbitrable matter shall be
stayed. This rule is qualified by the exceptions set out in subs. (2), which include grounds related to undue delay or a judge's
assessment of the merits. If the court refuses to stay the proceeding, subs. (4) renders any arbitration without effect.
147
Section 7(5) addresses situations where the proceeding includes both matters subject to an arbitration agreement and
non-arbitrable "other matters," which are properly before the court. In such cases, subs. (5) permits a judge to partially stay
the arbitrable matters while allowing the non-arbitrable matters to proceed if the court is satisfied that (a) the proceeding is
"hybrid"; and (b) it is reasonable to separate the matters. The determination of whether it is reasonable to separate the matters
governs this latter exercise of discretion.
148 Nothing in the text directs a court to read s. 7(5) (or s. 7 as a whole) on a party-by-party basis, as TELUS urges this Court
to do. Rather, the focus of the provision is on "matters in respect of which the proceeding was commenced". Subsection (5) uses
"proceeding" and "other matters" generally and without qualification. The motions judge is required, as a result, to consider "the
proceeding" as a whole. TELUS correctly notes that "other matters" in s. 7(5) will, in certain circumstances, refer to disputes
between the same parties that fall outside their arbitration agreement. But it does not follow that "other matters" must be read
restrictively. "Other matters" simply refers to non-arbitrable disputes, whether they involve parties to the arbitration agreement
at issue or individuals who are not subject to the arbitration agreement.
149
The scheme of the Ontario legislation is markedly different from the British Columbia legislation at issue in Seidel v.
Telus Communications Inc., [2011] 1 S.C.R. 531 (S.C.C.), a decision TELUS relied on. In that case, Michelle Seidel sought to
certify a class action against TELUS for overbilling on cell phone contracts. TELUS sought to stay the proceedings because
there was a requirement in the standard form contract that disputes be resolved through individual arbitration. In Seidel, this
Court stated that "[a]bsent legislative intervention, the courts will generally give effect to the terms of a commercial contract
freely entered into, even a contract of adhesion, including an arbitration clause" (para. 2). Therefore, clear legislative intent is
required for a court to entertain otherwise arbitrable matters.
150
Seidel 's direct application to the case before us is blocked by the fact that it involved a completely different legislative
framework. Two British Columbia statutes were in issue, the Business Practices and Consumer Protection Act, S.B.C. 2004,
c. 2, and B.C.'s Commercial Arbitration Act, R.S.B.C. 1996, c. 55. The Court permitted a consumer claim to proceed in court
pursuant to s. 172 of the Business Practices and Consumer Protection Act, even though it was subject to an arbitration agreement.
A stay was granted on all other arbitrable claims, based on the mandatory language in s. 15 of B.C.'s Commercial Arbitration
Act, which stated:
15 (2) In an application under subsection (1), the court must make an order staying the legal proceedings unless it determines
that the arbitration agreement is void, inoperative or incapable of being performed.
151
The issue in Seidel was whether s. 172 of British Columbia's consumer protection legislation constituted a legislative
override of the arbitration clause at issue. The Court emphasized that the relevant provincial legislation was determinative of
whether a court must stay matters covered by an arbitration agreement.
152
Notably, in the legislation at issue in Seidel, there was no analogous provision to s. 7(5) of Ontario's Arbitration Act,
1991 permitting the exercise of discretion. In fact, unlike B.C.'s arbitration legislation, Ontario's statute expressly authorizes a
discretionary judicial override of arbitration clauses in several circumstances. Section 7(2) contains exceptions similar to those
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in B.C. but adds discretionary evaluations to determine whether the motion for a stay "was brought with undue delay" and
whether "the matter is a proper one for default or summary judgment." Under both of these latter exceptions, and unlike B.C.'s
legislation, a court may override an arbitration clause for reasons unrelated to the clause's contractual validity.
153 Section 7(5) of the Ontario legislation similarly reflects an explicit legislative intention to override an otherwise applicable
arbitration clause. The words of the provision state that "[t]he court may stay the proceeding with respect to the matters dealt
with in the arbitration agreement and allow it to continue with respect to other matters ...." This means that the court can either
stay the arbitrable matters before it or allow them to proceed. Logically, a discretionary ability to grant a partial stay also includes
the power to refuse a partial stay. In other words, "may" means "may".
154
Non-arbitrable disputes, by definition, fall outside an arbitrator's jurisdiction. Unless the parties agree to arbitrate after
the dispute arises, non-arbitrable claims cannot proceed by arbitration. In addition, statutory language is not required for a court
to continue hearing a non-arbitrable matter which is properly before it. Therefore, the only interpretation that gives meaningful
effect to the discretionary language of s. 7(5) is one that confers on judges the ability to allow both arbitrable and non-arbitrable
disputes to proceed in court.
155
TELUS's assertion that a court can never stay arbitrable matters under s. 7(5) renders the opening phrase — "may
stay the proceeding with respect to the matters dealt with in the arbitration agreement" — superfluous. And by interpreting the
provision to apply only to non-arbitrable matters, s. 7(5) adds nothing to a judge's existing discretion: a court already has the
ability to stay proceedings "on its own initiative or on motion by any person, whether or not a party, ... on such terms as are
considered just" (Courts of Justice Act, R.S.O. 1990, c. C.43, s. 106).
156
By inserting the reasonableness requirement in s. 7(5)(b), Ontario's legislature clearly contemplated that in certain
circumstances, it would be unreasonable "to separate the matters dealt with in the [arbitration] agreement from the other
matters". However, TELUS's interpretation would mean that arbitrable and non-arbitrable matters would always be separated,
and could never be heard together — hardly an efficient outcome, or one that promotes access to justice.
157 Finally, TELUS's interpretation would result in costly and time-consuming factual inquiries on how to divide the arbitrable
and non-arbitrable claims even where the substance of both claims is identical, as in this case. Both parties acknowledged the
potential difficulties associated with drawing the line between a "consumer" as defined by the Consumer Protection Act, who
is exempt from arbitration, and a business customer, who is not. This distinction may be especially difficult to determine for
those individuals who use their cell phone for both personal and business purposes. For these individuals, determining whether
they fall within the scope of the exception in the Consumer Protection Act adds unnecessary complexity.
158
For class actions, the real-world effect of separating out everything subject to an arbitration clause could well turn
the certification stage into a search by the defendant of the precise status of each member of the class to determine whether
they are in fact business or consumer clients. As the interveners Public Interest Advocacy Centre and Consumers Council of
Canada pointed out in their factum, this determination could well result in "an individual fact-finding process", leading to
"confusion [that] would further undermine Ontario's class actions regime as a viable, procedural access to justice mechanism
for consumers" (p. 25). TELUS's interpretation, in short, not only renders s. 7(5) meaningless, but also undermines the Class
Proceedings Act, 1992, by making class certification overly cumbersome.
159
Thus, when s. 7 is read as a whole, it becomes evident that subs. (1) and (5) are complementary, not incompatible.
Both provisions align with the purposes of the Arbitration Act, 1991. They both prevent courts from undermining arbitration
agreements. At the same time, the legislature also saw fit to include several exceptions in s. 7, exceptions which allow a court
to override arbitration clauses in prescribed circumstances when doing so would promote access to justice and the efficient
resolution of disputes.
160
TELUS argues that while there may be negative consequences associated with mandatory, individualized arbitration,
these consequences are the foreseeable results of bargains into which its clients freely entered. Their position is that freedom
of contract requires that parties abide by their agreements, and courts should not re-write bargains. This argument, however,
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is undermined by the fact that their standard form contract hardly represents a bargain freely entered into — they were nonnegotiable compulsory terms that were preconditions to being able to purchase TELUS products.
161
Arbitration was intended to be a means by which parties on a relatively equal bargaining footing chose to design an
alternative dispute mechanism. Respecting parties' autonomy was a key goal of the Arbitration Act, 1991. As Prof. Shelley
McGill points out,
The new arbitration policy ... proceeded from the assumption that sophisticated disputants with relatively equal bargaining
power would collaborate to design their own resolution process. Inherent in this policy was the goal of empowering
disputants and giving them more control over dispute resolution while facilitating international trade.
(Shelley McGill, "The Conflict Between Consumer Class Actions and Contractual Arbitration Clauses" (2006), 43 Can.
Bus. L. J. 359, at p.365 (emphasis added).)
162
The standard terms of TELUS's contract did not permit group arbitration, but required individualized arbitration
proceedings for each complaint. The impact of not permitting group proceedings was discussed by the Court of Appeal in Griffin:
It is important to note ... that Dell's arbitration clause not only requires all claims to be arbitrated, but also provides that
"[t]he arbitration will be limited solely to the dispute or controversy between Customer and Dell", thereby precluding the
possibility of a class arbitration. I would have found Dell's position much more persuasive had Dell been prepared to submit
to an arbitration that would allow for the efficient adjudication of the claims on a group or class basis.... In my view, this
provides further evidence ... that Dell does not genuinely seek to have the claims advanced against it determined by way of
arbitration. Dell is simply seeking to exploit the inefficiency of arbitrating individual claims. [Emphasis added; para. 60.]
163 The empirical reality is that the effect of mandatory arbitration clauses is to deny access to justice in the context of lowvalue claims. As Prof. Cynthia Estlund points out,
... the great bulk of disputes that are subject to mandatory arbitration agreements ... simply evaporate before they are even
filed. It is one thing to know that mandatory arbitration draws a thick veil of secrecy over cases that are subject to that
process. It is quite another to find that almost nothing lies behind that veil. Mandatory arbitration is less of an "alternative
dispute resolution" mechanism than it is a magician's disappearing trick or a mirage. Metaphors beckon, but I have opted
for that of the black hole into which matter collapses and no light escapes.
(Cynthia Estlund, "The Black Hole of Mandatory Arbitration" (2018), 96 N.C. L. Rev. 679, at p. 682.)
164

The Court of Appeal in Griffin recognized this reality when it observed:
The seller's stated preference for arbitration is often nothing more than a guise to avoid liability for widespread lowvalue wrongs that cannot be litigated individually but when aggregated form the subject of a viable class proceeding: see
Theodore Eisenberg, Geoffrey P. Miller and Emily Sherwin, "Mandatory Arbitration for Customers but not for Peers: A
Study of Arbitration Clauses in Consumer and Non-Consumer Contracts" (2008), 92 Judicature 118. [para. 30]

165 All of TELUS's clients — both businesses and consumers — signed the same, non-negotiable standard form agreement.
TELUS's individualized arbitration clause effectively precludes access to justice for business clients when a low-value claim
does not justify the expense. And its mandatory nature, in turn, illustrates that the animating rationales of party autonomy and
freedom of contract are nowhere to be seen. As the court in Griffin stated:
Deference to arbitration is largely based on freedom of contract and the value of personal autonomy. How can such values
come into play in contracts of adhesion where that autonomy is only exercised by one of the parties? There is no reason
to defer to businesses that seek to advance only their own self-interests and evade laws not to their liking.
(para. 30, citing Jonnette Watson Hamilton, "Pre-Dispute Consumer Arbitration Clauses: Denying Access to
Justice?" (2006), 51 McGill L.J. 693, at p. 734.)
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166
One cannot talk about "equal bargaining power" and "party autonomy" if the very nature of the contract reveals that
one party has exclusive contractual authority. Parties to mandatory individual arbitration clauses cannot, therefore, reasonably
be said to have "come to the table" and bargained, since there is no bargaining table. That individuals and companies sign these
contracts is a function not of bargaining choices, but of an absence of choice.
167
Perhaps the most ironic contradiction of refusing to acknowledge the discretion embodied in s. 7(5) is its corrosive
effect on access to justice. The purpose of the Arbitration Act, 1991, was to facilitate the ability of parties to negotiate their own
process for resolving disputes outside of the courts, on the premise that access to justice had as much to do with access to a
result as with access to a judge. To impose arbitration on unwilling parties violates the spirit of the Arbitration Act, 1991 and
the arbitral process. This operates as an invisible but formidable barrier to a remedy and presumptively immunizes wrongdoing
from accountability contrary to our most fundamental notions of civil justice.
168 The concurring judge in the Court of Appeal expressed concern that using s. 7(5) to override otherwise valid arbitration
clauses could result in sophisticated parties sidestepping arbitration agreements by including a few consumers in a class action
alongside numerous business clients. However, experience teaches us that this is anxiety without a cause. There are no known
cases where such a ruse has been attempted in Canadian courts. That does not mean it could never happen, but such gossamer
speculation cannot drive statutory interpretation.
169 In any event, such concerns are mitigated by the fact that the availability of judicial discretion in s. 7(5) does not require
judges to allow a class action including arbitrable claims to proceed: it simply lets them decide when it is reasonable to do so.
Eliminating judicial discretion, on the other hand, effectively eliminates access to justice.
170 In this light, s. 7(5) must be interpreted to give judges the discretion to refuse to stay arbitrable claims if it is unreasonable
to separate them from non-arbitrable claims. This interpretation applies with equal force whether the proceeding is between
two or more named parties, or is a class action.
171 TELUS's arbitration agreement "deals with only some of the matters in respect of which the proceeding was commenced",
namely, the claims of business customers. The consumer claims are "other matters" which are not subject to arbitration.
Therefore, s. 7(5)(b) gave the motions judge discretion to consider whether it was "reasonable to separate the matters dealt with
in the agreement [the claims of business customers] from the other matters [the consumer claims]".
172 In our view, the discretion in this case was properly exercised to allow the business claims to be joined with the consumer
class action dealing with the same issues. We would therefore dismiss the appeal.
Appeal allowed.
Pourvoi accueilli.
Footnotes
1

Unless indicated otherwise, all section number references are to the Arbitration Act.

2

Mr. Wellman in fact sued three defendants — TELUS, TELUS Communications Company, and Tele-Mobile Company — but TELUS
is the only remaining defendant, as the other two have ceased to exist and their assets and liabilities have been transferred to TELUS.

3

Another proposed class action, commenced by Jason Corless, advances substantially similar allegations against Bell Mobility Inc.,
and the certification application in that action was heard together with the application in the TELUS litigation. This appeal does not
concern the Bell action.

4

TELUS also sought leave to appeal the certification order to the Divisional Court. That motion was dismissed (see Corless v. Bell
Mobility Inc., 2015 ONSC 7682 (Ont. Div. Ct.)). The Divisional Court's decision is not challenged in this appeal, nor are the merits
of Mr. Wellman's allegations in the underlying class action.
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5

The representative plaintiff who qualified as a "consumer" was added only after certification was granted (see Griffin, at para. 2).

6

As the Alberta Law Reform Institute observes, "the [Uniform Law Conference of Canada] materials do not discuss or even mention
section 7(5)'s intended purpose, meaning or effect" (para. 34, citing Uniform Law Conference of Canada, Proceedings of the Seventyfirst Annual Meeting (August 1989), at pp. 77-78 and Appendix B; Uniform Law Conference of Canada, Proceedings of the Seventysecond Annual Meeting (August 1990), at p. 36 and Appendix A).

7

"Supplier" is defined in s. 1 as "a person who is in the business of selling, leasing or trading in goods or services".

8

Elmer Driedger in Construction of Statutes (2nd ed. 1983), at p. 87, cited in. Rizzo & Rizzo Shoes Ltd., Re, [1998] 1 S.C.R. 27
(S.C.C.), at para. 21.
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14:5442 — Considering the Irrelevant
As with determinations of relevancy, irrelevancy is also determined by the grant of statutory
authority or, in the case of a labour arbitration, by the collective agreement.895 Accordingly, when
an adjudicative body takes into account factors that are irrelevant to the conferral of discretion,
and they are material to the outcome,896 the resulting decision may be set aside.897 Alternatively,
taking an irrelevant factor into account may also be characterized as a failure to exercise
discretion "judicially,"898 or may even be equated to "bad faith."899 However characterized, by
way of example, immigration decisions,900 prison transfer or parole decisions,901 human rights
decisions,902 labour relations board decisions,903 social services appeal board decisions,904 and
the cancellation of a liquor licence because of a failure by the licensee to "co-operate" with
police,905 have all been set aside on the ground that the decision-maker took irrelevant
considerations into account. Similarly, municipal decisions in an adjudicative context have been
quashed where they were based on irrelevant considerations.906

FOOTNOTES
895 E.g. Bowater Mersey Paper Co. v. C.P.U., Local 243 (1977), 1977 CarswellNS 109, 20 N.S.R. (2d) 402
(NSTD), aff'd (1977), 1977 CarswellNS 308, 22 N.S.R. (2d) 412 (NSCA); LaSalle Machine Tool of Canada Ltd.
v. U.A.W., 1973 CarswellOnt 503, [1973] 3 O.R. 32 (Ont. Div. Ct.), where the arbitrator wrongly admitted
extrinsic evidence, thus basing his decision on extraneous considerations; see also Prince George School
District No. 57 v. I.U.O.E., Local 858, 1973 CarswellBC 204, [1974] 1 W.W.R. 197 (BCSC).
896 Green v. Canada (Aboriginal Affairs and Northern Development), 2017 CarswellNat 7095, 2017 FC 1121
at para. 54 (decision unreasonable only if "irrelevant" information forms the basis upon which it was
made).
897 E.g. Canada (Attorney General) v. Pawchuk (2007), 2007 CarswellNat 1630, 367 N.R. 137 (FCA)
(Employment Insurance umpire reduced penalty on basis of irrelevant considerations); Jones v. British
Columbia (Workers' Compensation Board) (2005), 2005 CarswellBC 2181, 45 B.C.L.R. (4th) 257 (BCCA)
(medical review panel wrongly addressed issue of claimant's employability), leave to appeal to SCC ref'd
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2006 CarswellBC 783, [2005] S.C.C.A. No. 470.
898 E.g. Heller v. Vancouver (City) (1980), 1980 CarswellBC 184, 22 B.C.L.R. 67 at p. 69 (BCSC), where it was
stated that "It is not a judicial exercise of discretion to rest a decision upon an extraneous, irrelevant or
alien ground." See also Prince George (City) v. Payne, 1977 CarswellBC 366, [1978] 1 S.C.R. 458.
899 E.g. Campeau Corp. v. Calgary (City) (1978), 1978 CarswellAlta 136, 12 A.R. 31 (Alta. C.A.), where
consideration of irrelevant factors was viewed as evidence of bad faith. See also Valentine Lands Corp. v.
Gibsons (Town) (1992), 1992 CarswellBC 645, 9 M.P.L.R. (2d) 69 (BCSC).
900 E.g. Lackhee v. Canada (Minister of Citizenship and Immigration) (2008), 2008 CarswellNat 4270, 76
Imm. L.R. (3d) 283 (FC) at paras. 17-21; Canada (Minister of Citizenship and Immigration) v. Pearce (2006),
290 F.T.R. 287 (FC) (Immigration Review Board decision concerning vacation of refugee status based on
irrelevant factors) at para. 40; Montatong v. Canada (Minister of Citizenship and Immigration) (1999), 1999
CarswellNat 355, 164 F.T.R. 313 (FCTD) (visitor's visa) at para. 6.
901 E.g. Bains v. Canada (National Parole Board) (1989), 39 Admin. L.R. 39 (FCTD); Morin v. National
Special Handling Unit Review Committee, 1985 CarswellNat 5, [1985] 1 F.C. 3 (FCA) (tribunal misdirected
itself in law).
902 Small v. Caritas Health Group (2003), 2003 CarswellAlta 1703, 9 Admin. L.R. (4th) 43 (Alta. Q.B.);
Sandringham Place Inc. v. Ontario (Human Rights Commission) (2001), 2001 CarswellOnt 2389, 202 D.L.R.
(4th) 301 (Ont. Div. Ct.).
903 E.g. W.H. Schwarz & Sons Ltd. v. Bread, Cake, Biscuit, Crackers, Candy, Confectionary & Miscellaneous
Workers Union, Local 446 (1975), 1975 CarswellNS 109, 12 N.S.R. (2d) 606 (NSCA) (decision to dispense
with representation vote) at para. 19.
904 Rauhala v. Alberta (Appeal Panel of Assured Income for the Severely Handicapped) (1999), 1999
CarswellAlta 245, 172 D.L.R. (4th) 273 (Alta. C.A.) at para. 16.
905 DiNardo v. Ontario (Liquor Licence Board) (1974), 1974 CarswellOnt 488, 5 O.R. (2d) 124 (Ont. H.C.J.) at
paras. 12-13.
906 E.g. McDonald v. North Norfolk (Rural Municipality) (1992), 1992 CarswellMan 156, 98 D.L.R. (4th) 436
(Man. C.A.) at para. 37; see also Campeau Corp. v. Calgary (City) (1978), 1978 CarswellAlta 136, 12 A.R. 31
(Alta. C.A.) at para. 66.
2019 Thomson Reuters Limited
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Because resort to the remedial constructive trust would tend to promote the leg
islatively approved conception of marriage, its retention was considered justi
fied.
§14.37 Sometimes the weight of a preamble is affected by provisions in the
Act which expressly or implicitly invoke it. Under s. 56 of the Official Lan
guages Act, for example, the Commissioner of Official Languages has jurisdic
tion to determine whether a federal institution has complied with "the spirit and
intent" of the Act. In St-Onge v. Canada (Commissioner of Official Lan
guages), 66 in reviewing a decision of the Commissioner under s. 56, the Federal
Court of Appeal relied heavily on the preamble to the Act to give meaning to the
words "spirit and intent".
PURPOSE STATEMENTS

§14.38 Definition ofpurpose statement. Strictly speaking a purpose statement
(or a policy statement or a statement of principles)67 is not a descriptive compo
nent, but rather is a type of interpretation provision. Its function is to set out the
principles or policies the legislation is meant to implement or the objectives it is
meant to achieve. Purpose statements are found near the beginning of Acts and
at the beginning of Divisions, Parts or particular provisions within Acts. Some
are explicit and begin with the words "The purposes of this Act are ..." or "The
following principles shall be applied in interpreting this Act." Others simply
recite the principles or policies that the legislature wishes to declare without
introductory fanfare. Purpose statements are a relatively recent innovation in
Canadian statutes and are not mentioned in either the federal or provincial Inter
pretation Acts.
§14.39 Purpose statements may reveal the purpose of legislation either by de
scribing the goals to be achieved or by setting out governing principles, norms
or policies. Unlike preambles, purpose statements come after the enacting clause
of the statute and are part of what is enacted into law. This makes them binding
in the sense that they carry the authority and weight of duly enacted law. How
ever, like definitions and application provisions, purpose statements do not ap
ply directly to facts but rather give direction on how the substantive provisions
of the legislation - that do apply to facts - are to be interpreted.
§14.40 This essential point was overlooked by the appellant in Greater Van
couver Regional District v. British Columbia (Attorney General), 68 when it ar-

66
67

68

332, at para. 3 (S.C.C.); Bruno v. Samson Cree Nation, [2006] F.C.J. No. 1051, 2006 FCA 249,
at paras. 34-35 (F.C.A.).
[1992] F.C.J. No. 567, 3 F.C. 287 (F.C.A.).
Statements of purpose, policy and principle all have the same status and perform similar func
tions in legislation. Assertions about purpose statements in cases and in the text apply equally
to policy statements and statements of principle.
[201 l] B.C.J. No. 1549, 2011 BCCA 345 (B.C.C.A.).
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gued that a purpose statement in British Columbia's Local Government Act cre
ated a binding manner and form requirement69 that obliged the provincial legis
lature to consult with the Regional District before passing legislation affecting
the District. The purpose statement in question was in the following terms:
The relationship between regional districts and the Provincial government in re
lation to this Act is based on the following principles:
(c) notice and consultation is needed for Provincial government actions that di
rectly affect regional district interests....

The Regional District's argument did not succeed. As the British Columbia
Court of Appeal rightly observed, statements of purpose and principle do not
create legally binding rights or obligations, nor do they purport to do so. 70 They
merely state goals or principles that may be referred to in interpreting the rights
and obligations that are created elsewhere in the legislation.
§14.41 Function ofpurpose statement. Purpose statements play an important
role in modem "program" legislation. 71 Such legislation establishes a general
framework within which administrative and legislative powers are conferred to
achieve particular goals or to
effect to particular policies. Purpose state
ments expressly set out these policies and goals. They give context for the entire
Act. 72
§14.42 In some cases purpose statements point in a single direction and guide
interpreters toward a particular outcome. In LeBlanc v. LeBlanc,73 for example,
the Supreme Court of Canada considered s. 2 of New Brunswick's Marital
Property Act. La Forest J. wrote:
Section 2 is an interpretative provision in the nature of a preamble announcing
the general framework and philosophy of the legislation.... The provisions of
ss. 3 and 7, inter alia, work this framework out in detail....

69
70

71

72
73

A manner and form requirement is a requirement that a law-making body must observe in
order to make valid law.
Greater Vancouver Regional District v. British Columbia (Attorney General), (2011] B.C.J.
No. 1549, 2011 BCCA 345 at paras. 43 and 45 (B.C.C.A.). Given the court's emphasis on this
point, it is somewhat surprising that it later, at para. 47, expresses concern that local govern
ments in British Columbia might have been misled by the legislative statements of purpose and
principles.
For discussion of the distinctive features of modern program legislation, see Chapter 9, at
§9.19-9.21. As Gonthier J. WTote in Westbank First Nation v. British Columbia Hydro and
Power Authority, [1999] S.C.J. No. 38, [1999] 3 S.C.R. 134, at para. 26 (S.C.C.): "A regulatory
scheme will have a defined regulatory purpose. A purpose statement contained in the legisla
tion may provide assistance to the court in this regard.
Council of Canadians with Disabilities v. Via Rail Canada Inc., [2007] S.C.J. No. 15, [2007] 1
S.C.R. 650, at para. 287 (S.C.C.).
[1988] S.C.J. No. 6, [1988] 1 S.C.R. 217 (S.C.C.).
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