
MUSQUEANI INDIAN BAND 

August 23, 2019 

Ms. Jocelyne Beaudet 
Chairperson 
Roberts Bank Terminal 2 Review Panel 
c/o Review Panel Secretariat 
Canadian Environmental Assessment Agency 
160 Elgin Street, 22nd Floor, Ottawa, ON K1A OH3 
Email: ceaa.panelrbt2-commissionrbt2.acee@canada.ca 

Dear Ms. Beaudet, 

RE: Closing Remarks for Roberts Bank Terminal 2 Review Panel Hearings 

On behalf of Musqueam Indian Band ("Musqueam"), please accept this letter as a submission 
of our written closing remarks for the proposed Roberts Bank Terminal 2 Project (the "Project") 

review panel hearings. This submission summarizes Musqueam's final position on the 
potential project-specific and cumulative effects of the Project on the environment and 
Musqueam's current use and Aboriginal rights. In addition, we have described below the 
mitigation and offsetting measures that we view as necessary to reduce the scope and severity 

of potential adverse project effects on our Aboriginal rights to the greatest extent possible. 
Although the immediate displacement effects of the Project footprint on Musqueam access and 

use on Roberts Bank cannot be fully mitigated, where project-specific and cumulative impacts 

can be mitigated, we are asking the Proponent and the Crown to ensure that the best possible 
mitigation and offsetting measures are adopted as conditions to be met in order for the Project 

to proceed. 

Additional measures required to address impacts on Musqueam Rights/Current Use 

From the knowledge of our elders and our fishers, we have demonstrated throughout the panel 

hearing process that residual adverse impacts on our rights from the Project cannot be avoided 

or mitigated in all cases. However, where certain adverse impacts of the Project can be 
mitigated, we have requested that substantial increases in proposed mitigation and offsetting 

measures are required. Below, we have summarized five key areas where more robust 
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mitigation and offsetting measures are required, and we request that these be adopted into 
Review Panel's final recommendations to the Minister. 

1. Acknowledging Musqueam as a recognized-rights holder and leader in project-related 
mitigation, offsetting, monitoring and follow-up programs 

Project impacts will occur within Musqueam territorial waters on Roberts Bank.1 The Crown 
has already recognized Musqueam, along with Tsawwassen, as a "priority rights holder" in the 
vicinity of the Project. Other than Musqueam and Tsawwassen, no other First Nations have 
established or proven rights within the project-affected area, are as closely situated to the 
Project, or will face greater impacts from the Project. This recognition must translate into a 
distinct level of engagement where Musqueam is provided with meaningful involvement the 
finalization of the design, development and implementation of mitigation and habitat offsetting 
measures, monitoring of mitigation measures and related follow-up plans. 

To address this deficiency, the Proponent should be required to the establish a Follow-up 
Advisory Committee and an Offsetting Planning Committee co-governed by the Proponent, the 
Crown, Musqueam and Tsawwassen. On these committees, Musqueam would sit as a co-
decision-making authority, and help to oversee the final design, development and 
implementation of mitigation and offsetting measures, monitoring of mitigation measures and 
related follow-up plans. Musqueam notes that the practical recognition of Musqueam and 
Tsawwassen rights holders as having a unique role in environmental follow-up measures would 
not be unique to this federal EA, as this kind of recognition was extended to the Lax Kw'alaams 
Band and Metlakatla First Nation in the Minister's Decision Statement for the EA for the Pacific 
Northwest LNG Project. Further, providing recognition of Musqueam as a leader in engagement 
in the project vicinity would be consistent with requirements under Haida, where the depth of 
consultation and accommodation is directly related to the strength of claim to Aboriginal rights 
and the severity of the potential impacts on those rights. 

2. Information gaps in the assessment of effect on fish must be addressed 

Should this Project proceed, it will both directly and indirectly infringe our Sparrow fishing right 
by impacting the cultural keystone fish species that we have relied upon for thousands of years. 
Yet, the Proponent's assessment did not fully assess Project effects on eulachon, white 
sturgeon and juvenile salmon. 

1 Evidence describing the context in which Musqueam members exercise our rights, practices, 
and culture throughout our territory and resources area, including the lower Fraser River, 
Roberts Bank and the Salish Sea have been provided in previous submissions to the Panel (see 
submissions from November 3, 2016; November 15, 2017; February 8, 2019, and our Hearing 
Presentation June 24, 2019). 

2 



To address the uncertainty in the information base required for developing appropriate and 
sufficient mitigation and offsetting measures, the Panel must adopt a precautionary approach 
in its recommendations and require additional studies to address information gaps prior to 
construction and finalization of requirements for mitigation, offsetting and follow-up plans. 

The Proponent must fund, conduct, and complete in partnership with Musqueam and 
Tsawwassen, at least 60 days prior to construction, additional studies to characterize effects of 
project interactions on eulachon, white sturgeon and juvenile salmon. Further, the results of 
these studies must inform the design, development and implementation of additional 
mitigation, offsetting, monitoring and follow-up plans, as may be required. 

3. Ambitious, large-scale fish habitat restoration/offsetting program are required to 
address uncertainty of residual effects 

Should this Project proceed, it will both directly and indirectly infringe our Sparrow right by 
impacting the cultural keystone fish species that we have relied upon for thousands of years. 
Musqueam has demonstrated through our hearing submissions that, without a substantial 
increase in proposed mitigation and offsetting measures, what we have termed a "Major Fish 
Habitat Restoration Project on the Fraser River Delta" there is great uncertainty around the 
potential severity of adverse effects of the Project on the ability of juvenile salmon, eulachon, 

and white sturgeon populations to either maintain, or recover to, levels sufficient to ensure a 

reasonable opportunity for Musqueam to exercise our Sparrow right to fish. We have 
previously stated that given the uncertainties in the assessment of effects and the uncertainties 

in the effectiveness of the proponent's proposed mitigation measures, current levels of 
offsetting (e.g., 1:1 habitat offsetting) are too low by a magnitude of 10. When setting 
appropriate habitat offsetting targets the aim should be to restore Fraser River fish aggregates 
to levels that would permit meaningful exercise of our fishing right, especially those species 
populations that correspond with species of high cultural, social, and economic concern to 
Musqueam. In consideration of already depleted stocks, unknown stresses related to climate 
change and the uncertainties and time-lags relating to the effectiveness of habitat offsetting, a 
much more ambitious fish habitat restoration project is required in order to improve the 
certainty that such efforts would be successful, in a timely manner, in restoring fish populations 
to levels of harvesting sufficiency. 

To address this deficiency, the Proponent must work with Musqueam and Tsawwassen to plan 

and implement a new, ambitious fish habitat restoration/offsetting program, in locations 
agreeable to Musqueam and Tsawwassen, at a minimum 10:1 ratio. For example, if 40 hectares 
of habitat is lost in the Fraser River estuary as a result of the project, there needs to be 400 
hectares of offsets developed within the Fraser River estuary. In addition, the development and 
implementation of the fish habitat offsetting and restoration plan must be a collaborative 
partnership between the Musqueam, Tsawwassen, Proponent, and relevant Crown agencies. 
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4. Exclusion effects of DFO policy preventing FSC crab harvesting without use of floats 

Without additional mitigation measures to reduce the area of exclusion (through agreement 
with DFO) that the Project would impose upon our fishers and crab harvesters, the level of 
impact is severe, as much as 480 hectares of exclusion during the 6-year construction period, 
and 372 hectares of exclusion during an indefinite period of operations, from an important, 
preferred harvesting area on Roberts Bank. 

To address this deficiency, at least 90 days prior to construction, the Proponent must secure a 
written commitment from the Minister of Fisheries and Oceans Canada that for the 
construction phase and operational life-span of the Project Musqueam crab harvesters, will be 
authorized by Department of Fisheries and Oceans Canada ("DFO") fisheries enforcement 
officials to engage in unrestricted FSC crab harvesting within the navigational exclusion zone 
("no float zone") without having to attach floats (i.e. markers) to their crab traps. [As it stands 
at present, DFO's requirement for the use of floats negates the Proponent's offer to permit FSC 
harvesting within the navigational exclusion zone.] 

5. Marine shipping follow-up plan required to address residual marine shipping effects 

The Musqueam Marine Shipping Effects Assessment (MMSEA) found residual effects from 
Project-related marine shipping on Musqueam harvesting in the Salish Sea. Musqueam fishers 
have stated that the repeated, cumulative effects of large vessel traffic continues to be an 
ongoing hindrance to safe and effective rights-based fishing activities in the Salish Sea and 
project-related large vessel traffic will interfere with our rights-based access to fishing 
opportunities in the Salish Sea cumulatively on a long-term basis due to induced patterns of 
avoidance. To understand the seriousness of the effects of large vessel traffic in the Salish Sea 
on Musqueam rights, consideration must be taken of the cumulative alienation of Musqueam 
harvesters from traditional harvesting grounds due to perceived risks and/or general 
disturbance related to marine shipping. 

To address this deficiency, the Proponent must develop a Marine Shipping Follow-Up Program 
with Musqueam and Tsawwassen at least 60 days prior to construction. The plan to include but 
not be limited to: 

a. Monitoring incidents of interaction between Musqueam fishing vessels and 
other vessel traffic; 

b. Mitigation strategies to encourage marine vessels to minimize and/or avoid 
locations of interaction during fishery openings (e.g., high conflict zones in the 
Lower Fraser River, such as Tilbury Island and Fraser Surrey Docks); 
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c. Mitigation strategies to encourage marine vessels to minimize interactions 

during fisheries with gear types that require more time to deploy (e.g., crab and 

prawn fisheries, salmon seine fisheries); 

d. Additional mitigation strategies that will minimize interactions with Musqueam 

fishing opportunities; and 

e. A communication plan for marine vessels operators to encourage the 

implementation and adherence to measures that will minimize interference with 

Musqueam fishing opportunities. 

Closure 

Musqueam appreciates the opportunity to provide our closing remarks at this time and 

requests that the Panel take our conditions into consideration when making its own 

recommendations to the Minister. We thank you for your diligent efforts to understand and 

identify appropriate measures to address the potential impacts of the proposed Project on the 

environment, our community and our constitutionally-protected Aboriginal rights. 

Sincerely, 

Chief Wayne Sp row 
Musqueam Indian Ban 

cc: Robin Silvester, President and CEO, VFPA 
Ron Hallman, President, CEAA 
Honourable J. Wilkinson, Minister of Fisheries, Oceans and Canadian Coast Guard 

5 

<Original signed by>




