ATHABASCA CHIPEWYAN FIRST NATION

INDUSTRY RELATIONS CORPORATION
220 TAGANOVA CRESCENT, FORT MCVIURRAY, ALBERTA T9K 074+ TEL 780-701-331 14 AX 7807913622

April 17, 2014

Canadian Environmental Assessment Agency
160 Elgin Street, 22" Floor
Ottawa, ON, K1A OH3

via email: Frontier. Review (@ ceaa-acee.gc.ca

Attention: David Haddon, Panel Manager

Dear Mr. Haddon,

Re:  Athabasca Chipewyan First Nation Comments on the Draft Agreement and
Terms of Reference (“TOR™) for the Joint Review Panel for the Frontier Oil
Sands Mine (|he_“l‘rnjcct“)

We have reviewed the draft agreement and terms of reference on behall of the Athabasca
Chipewyan First Nation ("ACFN™).

By way of introduction to these submissions, ACFN has and asserts rights protected by
section 35 of the Constitution Act, 1982 including but not limited to rights pursuant to
Treaty 8. Among other things, Treaty 8 protects the right to hunt, fish, trap, and gather:
puarantees that the First Nations have a meaningful livelihood now and for the future:
and protects ACFN's right to use and enjoyment of its reserve lands. ACFN is the
beneficial owner of eight Indian Reserves (the “Reserve Lands™). two of which are in
close proximity to, and all of which are located downstream from the Project.

ACFN is concerned about the potential for the Project to adversely impact and infringe its
section 35 rights. It wishes to ensure, through the Agreement and the TOR, that the full,
direct. indirect and cumulative impacts of the Project are properly assessed against
ACFN’s ability to meaningfully exercise its constitutionally-protected rights now and in
the future. ACFN is concerned that as written, the draft Agreement and TOR does not
contain sufficient language to require a full and proper assessment of the potential
adverse impacts on and potential infringement of their section 35 rights.

We highlight the following issues for your consideration:



e the need for explicit requirements for assessment of impacts to our Reserve
Lands:

e the need to require incorporation of the Aboriginal perspective into the
assessment;

e the need for explicit and detailed requirements and guidance for assessing socio-
economic impacts in relation to Aboriginal people:

e that the assessment ol effects and impacts must not be confined by the narrow
definitions and mandate of the Canadian Environmental Assessment Act, 2012,

e that the Agreement and TOR should reflect the current statutory regime in
Alberta, including the Regulator’s jurisdiction to issuc authorization under the
Environmental Protection and Enhancement Act;,

e the need to hold at least a portion of the hearings in Fort Chipewyan: and

e the need for clarity around the Panel’s mandate to consider and decide Questions
of Constitutional Law.

ACFN’s purpose for participating in the Joint Review Panel process is lo ensure
protection for its section 35 rights and way of life. ACFN wishes focus its resources and
efforts in processes that are capable of delivering such protection. It is in this context that
ACFN makes the attached submissions.

Regards.

<original signed by>

Lisa King
Director, ACFN IRC

(o Carolyn Dunn, CEAA


haddond
Typewritten Text
<original signed by>
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ACFN'’s detailed comments on the draft Joint Revitamel Agreement (“Agreement”) and
Terms of Reference (“TOR”) for the Frontier Oil $larMine (“Project”) are listed below.

1. Definition: environmental effect (Agreement at 2)

The phrase “environmental effects” plays a key tbteughout the Agreement and the TOR and
must be carefully defined in order to capture aligptial effects and impacts of the Project.

Currently the Agreement does not include a detinitof environmental effect for the purposes
of the Joint Review Panel. Environmental effeda$ined solely for the purposes of the federal
Minister with reference t€EAA 2012section 5. However section 5 restricts considmnaif
effects to those within federal jurisdiction. ACBMNxperience of consultation on the Jackpine
Mine Expansion (JME) report was that the Ministengtrues Canada’s jurisdiction much more
narrowly than the JME Panel appeared to, and ogytaiore narrowly than what the language of
the statute suggests is available to the Minigtd?anel review conducted on the basi€&AA
2012alone is not capable of effecting protection f@MN’s section 35 rights, and will not be
capable of delivering a process nor decisionsatatonsistent with th@onstitution Act, 1982

An assessment based on @EAA 2012efinition of environmental effects will assessyom

small subset of the effects and impacts that &edylito occur, have been assessed by past
Review Panels, and that ACFN would expect thisdetdPanel to consider. It is unnecessary to
define environmental effects solely in termsaAA 201Zor the purposes of the federal
Minister of the Environment: the Minister is alrgdabund by that statute. The Panel will also sit
in its capacity as a division of the Alberta EneRggulator, which has obligations and powers
in relation to the Project under several statutekiding theConstitution Act, 1982he0Qil

Sands Conservation A¢cheResponsible Energy Development, Artd theEnvironmental
Protection and Enhancement Athe Agreement should incorporate a definitiont itha

inclusive of all effects that may flow from the rct.

Therefore ACFN proposes that the following deforitof environmental effect replace the
current definition.

a. Any change that the project may cause in the enment

b. Any direct, indirect or cumulative effect of anyanhe referred to in paragraph (a),
including such changes as described by Aborigiralitional knowledge, on
I. Health and socio-economic conditions, includingef on navigation;
il. Physical and cultural heritage;
iii. Use of lands and resources for traditional purposg#\boriginal persons;
iv. Any structure, site or thing that is of historicatchaeological,

paleontological or architectural significance.

c. Any change to the project that may be caused bgrkgonment whether any such

change or effect occurs within or outside Canada.



Athabasca Chipewyan First Nation Submission Draft JRPA and TOR April 17, 2014

2. Definition: cumulative effect
ACFN proposes that the Agreement incorporatedheviing definition of cumulative effect:

“changes to the environment caused by all pasteptesnd reasonably foreseeable future
projects and human activities and includes the midésocial, cultural, health, economic and
environmental impacts of these projects and a@wion First Nations and on Aboriginal and
Treaty Rights

3. Definition: “impact”

In order to facilitate the full assessment of thejétt's impacts on First Nations Aboriginal and
Treaty rights, the following definition should beserted into the Agreement:

“Impacts” mean potential direct, indirect and cunative adverse impacts on Aboriginal and/or
Treaty rights.

4. Definition: “interested party”

This definition appears to require that the Pare#tiomine wha islirectly affected by the

carrying out of the Project in advance of the hepeand submission of all evidence (see TOR s.
13). Section 34(3) dREDAonly requires that a person ma directly affected by the
application in order to be heard. ACFN submitg tha word ‘is’ should at minimum be
replaced by the word ‘may’ in the definition of@nésted party. ACFN further suggests that the
democratic function of the Panel process is basedeby the application of the old CEAA
definition of interested party to this proceediagy person or body having an interest in the
outcome of the environmental assessment for a parfat is neither frivolous nor vexatious.

5. Definition: “report”

This definition does not explicitly acknowledge tittae Joint Review Panel will also have the
capacity to determine Teck’s sectionBgvironmental Protection and Enhancement Act
(“EPER) application as well as setting conditions onrappls granted, if any, und&PEAand
the OSCA It does not address the likelihood that by theetthis application is heard, the Panel
sitting as the Alberta Energy Regulator will hakie tapacity to decide Teck’s applications
under sections 37 and 50 of Méater Act This issue is discussed further in section 16wel

This definition may need to be amended to reféhéoPanel’s determination under tBBEA

and to reflect the Panel’s ability to set terms aeadditions, in addition to making
recommendations. It should also address the pbigsibat the Panel may have the capacity to
make decisions pursuant to Weater Act
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6. Constitution of the Joint Review Panel: Section 3.3

Members should have knowledge or experience retégahe anticipated impacts of the project
on Aboriginal and Treaty rights.

7. Secretariat: Section 4.1

Technical support staff provided by the secretdaatdvise the Panel members on subjects
within the TOR should be subject to the same reqguénts as experts retained under section 6.3:
their names, credentials, and any documents olot@inereated by them submitted to the Panel
should be disclosed on the Public Registries. Tieehstaff advising the Panel on subjects

within the TOR should also be subject to the rezqunts of section 3.3: be unbiased and free
from any conflict of interest relative to the praj@nd have knowledge or experience relevant to
the anticipated environmental effects and impattheproject.

8. TOR Part I: Scope of Project
For clarity, ACFN requests that the following semtes be added.

“For clarity, the geographic scope of the assessroktiite Project’s environmental effects and
impacts is not limited to the 24,139 ha of direclisturbed area.”

“The scope of the Project includes all componentisaativities as described in the Integrated
Application filed on November 25, 2011, as modibigdhe removal of Lease 14 and the South
Development Area on June 7, 2013 and any supplaiiafdrmation responses filed by Teck

9. TOR Part Il: Scope of the Environmental Assessment

Due to the narrow definition of environmental etfefound in section 5 &@EAA 2012sections
19(1) and 19(3CEAA 2012are limited to a small subset of the direct, iedi and cumulative
effects likely to occur from the Project. The défon of environmental effects should be
amended, as described in section 1 above, andhthses “per section 19(1) of CEAA 2012”
and “as provided in section 19(3) of CEAA 2012” glibbe removed.

The scope of the Environmental Assessment shosidiatiude:

* impacts to Aboriginal and Treaty Rights and cultlard
» the capacity of renewable resources

Regarding mitigation, the assessment should béeléhtdo a consideration of mitigation that is
technically and economically feasibleith verified and measurable success in reduciferes
and impacts

Regarding the receipt of community knowledge aratiginal traditional knowledge, the phrase
“such as traditional use studies” should be amemadeead Such as, but not limited to,
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traditional use studiés Traditional knowledge may be expressed in mamyns beyond a
traditional use study.

10.TOR Part lll: Scope of the Factors — Aboriginal Rights and Interests

Incorporation of information from Aboriginal Groups

The Aboriginal Rights and Interests section stdtasthe Panel shall “review information from
Aboriginal groups related to the nature and scdsserted or established Aboriginal or treaty
rights in the area of the project, as well as imfation on the potential adverse environmental
effects that the project may have on assertedtabkeshed Aboriginal or treaty rights”

This sentence should be amended to read:

“review and incorporate into its assessment inforomatrom Aboriginal groups related to the
nature and scope of asserted or established Abwigir treaty rights in the area of the project,
as well as information on the potential environna¢effects and impacts that the project may
have on asserted or established Aboriginal or yeahts and culturé

Impacts to Reserve Lands

Reserve Lands must be included in the assessméanpatts on asserted or established
Aboriginal or Treaty Rights. In addition to congithg the impacts of the Project on ACFN'’s
ability to use and enjoy its Reserve Lands, theeAlbEnergy Regulator is required to consider
the impacts of energy developments on land owA€Z&N is the beneficial owner of its
Reserve Lands. Therefore, the terms of refereimgeld include a full assessment of impacts to
reserves.

By way of background, ACFN first raised the issfi@ssessing and avoiding Project impacts to
its Reserve Lands with Canada on April 23, 2018r @hderstanding of Canada’s response is, in
short, that Aboriginal Affairs and Northern Develoent Canada lacks the resources, expertise
and knowledge to assist in assessment and avoidatice potential impacts of the Frontier

Mine to ACFN's reserves. AANDC has encouraged AG&Nngage with the Canadian
Environmental Assessment Agency (CEAA) regardingdots to Reserve Lands, and ACFN has
done so. Given the dialogue that has occurredhisrstibject, we were surprised that Reserve
Lands were not included in the Terms of RefereA€FN requests that impacts to Reserve
Lands, including access by water, air pollutiomatgtion, odour, water pollution including loss
of drinking water sources, noise, light, increagedpass and vandalism, and loss of function as
a basis for harvesting and other activities, bdieitly included in the assessment.

Issues such as noise levels at Poplar Point resegevialling through the cracks, and not being
addressed by Teck’s information: see ACFN and MGEHR Response Review (CEAR Doc
125) at 66, Review comments and a). Our recenéwewoi Teck's responses indicate that Teck
still refuses to conduct long-term ambient noisenitasing, an information gathering exercise

4
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ACFN advised Teck was required to understand rinipacts to Poplar Point in 2012. Similarly,
Teck has not provided sufficient information tcoalan assessment of the Project’s light
pollution that may reach Poplar Point and Pointl@Reserves, despite ACFN’s repeated
requests for such information since June 2012.

Second bullet, page A2

The word “current” should be removed from the seoée*any potential effects on current uses
of lands and resources by Aboriginal persons faitional purposes”. The Panel will require
information on past and anticipated future usexder to assess impacts to Treaty Rights.
Treaty 8 guarantees the meaningful ability to eiserbunting, fishing, trapping, gathering and
ancillary rights_in perpetuity The Panel will need to understand the pastaseell as
anticipated future uses by this generation andéugenerations in order to understand the
Project’s impacts on ACFN'’s Rights and interesthere is nothing in the jurisprudence on
Treaty and Aboriginal rights that limits considépatof impacts on the exercise of rights to
impact on “current” use. A current use approacloiga the important reality that although First
Nations may not be using or fully using certaintpaif their traditional lands today, they may
wish to do so in the future as other parts of tlaids are taken up for industrial development
and other purposes. Current use also ignores tlyaeal fact that the activities of oil sands
companies, seismic companies, pipeline companmgepline companies, logging companies,
municipalities and others have been impacting ti@thl use in ACFN’s traditional lands for
many decades. The concept penalizes First Nat@mnséviously having been forced to
accommodate the non-traditional uses of othersiein traditional use lands.

Capacity of Renewable Resources

The Amended Agreement for the JME Joint Review Paeens of Reference included a

section called “Capacity of Renewable Resourceaspdge 15). This section should be replicated
in its entirety in the TOR for this Project. Thelusion of the requirement to assess the capacity
of renewable resources would contribute to the Paability to assess the Project impacts on
ACFN'’s Rights and interests, in perpetuity. Suctaasessment will be required to ensure that
decisions made by the Panel are constitutionalig.va

A3 — Use of Information

The TOR as drafted provide for the Panel to “recemdhmeasures to mitigate any adverse
environmental effects caused by the project thatdcadversely impact or infringe on those
potential or established Aboriginal or treaty rgjihfThis sentence should be amended to read:

“recommend measures to mitigate any adverse envenotaireffects and impacts that could
infringe on those potential or established Aborajiand treaty rights
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The sentence that reads “The Joint Review Panelusayhis information to make
recommendations that relate to the manner in wiietproject may adversely affect Aboriginal
or treaty rights asserted by the participants” shbe amended to:

* Include infringement —ih which the project may adversely impact, affedhfxinge on
the Aboriginal or treaty rights asserted by panpiants.

» reflect that the Joint Review Panel, sitting asvastbn of the Alberta Energy Regulator,
will also have the ability to make decisions undarious statutes, and these decisions
must be consistent with section 35 of @enstitution Act, 1982

The Panel must be alive to the fact that nothindpénjurisprudence suggests that a standard of
significance is to be applied to impacts on sec@bmights. It is submitted that the TOR be
amended to reflect that, when considering poteatiakrse impacts to ACFN’s section 35 rights,
the Panel must adhere to the following legal antstitutional principles:

(a) Section 35 of th€onstitution Act, 1988 to be construed in a purposive way. A
generous, liberal interpretation is demanded gthanthe provision is to affirm
aboriginal rightsR. v. Sparrow[1990] 1 S.C.R. 1075;

(b) Any limitations which restrict the rights of Fifiations under a Treaty must be narrowly
construedR. v. Badger[1996] 1 S.C.R. 771 at para. 41;

(c) When considering the direct and adverse environmhé@npacts of the Project on first
Nations’ rights, the term “environment” must be stwued broadly and includes the
cumulative impacts of a project and other factitie be developed in the future on those
rights:Dene Tha’ First Nation v. MOE et.aP006 FC 1354 at para. 34;

(d) The potential negative derivative impacts of ag@rbmust also be taken into account:
TakuRiver Tlingit First Nation v. British Columbia (Pjext Assessment Directo004
SCC 74 at para. 32; and

(e) The injurious affection that a project causes @ekercise of rights within the vicinity
of that project must be taken into accolMikisew Cree First Nation v. Canada005
SCC 69 at paras. 15, 44, 47.

The case law has also made it clear that the tbleé$br First Nations to establish a level of
impact sufficient to trigger Crown action (the dtbyconsult) is a low one. The Panel's
assessment process should not require a much higlkshold — significant effect- to require
a project proponent to do anything to deal withaetg or effects on constitutionally-
protected rights. The same issue arises in theegbaf a discussion of cumulative effects
and residual impacts. There is no requirementerjuhisprudence for a finding of significant
residual impact before a finding of adverse immacsection 35 rights may be found.

The above comment also applies to sections 19 @rmd the TOR.
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Criteria, Measures and Thresholds

There should be an express requirement in the T@Rdr any conclusions made by the

Panel in relation to direct or cumulative impaatefiects on treaty or aboriginal rights, the
Panel must explain what criteria, measures andllotds were established with reference to
the Aboriginal perspective, and used to reach aoi sonclusions specifically as they relate
to the exercise of rights or the use of landsraditional purposes.

11.TOR Part lll: Scope of the Factors — Socio-Economic

The Draft TOR do not include sufficient and expli@quirements and guidance for
assessing socio-economic impacts in relation torigb@l people. The TOR Part Ill: Scope

of the Factors, should be amended to include andistection requiring the Panel to consider

and assess explicit and detailed socio-economicrnrdtion and impacts.

This request is supported and justified by ParStope of the Assessment, citing section
19(1) of CEAA 2012, that “the assessment shallidela consideration of...” item c)
“‘comments from the public, including Aboriginal pens and groups, that are received
during the joint review”. This consideration oframents from Aboriginal groups must be
explicitly inclusive of the extensive comments ACRB provided regarding anticipated
socio-economic impacts (June 2012 Technical Sefiicy Review and the recently filed
review of Teck’s responses to the Technical Sudficy Review).

Further justification for this request is foundGEAA’s description of “Cooperation and
Communication with Aboriginal Peoplés”

Cooperation and communication with Aboriginal pesplith respect to environmental
assessment is a key component of CEAA 2012. Tingidefof “environmental effects”

includes provisions that explicitly relate to Algirial peoples and environmental effects that

cause changes to their:
» health and socio-economic conditions;
» physical and cultural heritage;
» current use of land and resources for traditionafgoses; or
» structures, sites or things that are of historiaaichaeological, paleontological or
architectural significance.

12.TOR Part lll: Scope of the Factors — Cumulative Efects Assessment

! The “Firelight Sufficiency Review of Teck Frontik — Socio-economic Impact Assessment” provideisteof 18
principles of SEIA recommended for assessmentslation to Aboriginal people (Part B, Appendix A)da
identifies some of the criteria and data that wdadchecessary for a fulsome examination of socomeic
baseline conditions (Part B, Appendix B).

2 http://www.ceaa-acee.gc.ca/default.asp?lang=en&254839-1(Accessed April 17, 2014)
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This section should be amended to make it clearthiesapproach described in May 2013
Operational Policy statement entitled “AssessingGlative Environmental Effects under the
Canadian Environmental assessment Act, 2012” isastticted to an assessment of
environmental effects as defined under CBEAA 2012but that the approach should apply to
environmental effects per ACFN’s suggested debniti

It should also be made explicit that a considenatibcumulative impacts will not be limited to
physical activities as defined in tReegulations Designating Physical Activitigsit shall include
the changes to the environment caused by all peegent and reasonably foreseeable future

projects and human activities.

ACFN suggests the following wording:

The Panel shall identify and assess the projecttauative effects. Cumulative effects are those
changes to the environment due to the project coeahwith all past, present and reasonably
foreseeable future projects and human activitié® panel should focus its consideration of
cumulative effects on key valued environmentalpse@monomic and socio- cultural components.
Without limiting itself hereto, the following compamts shall be considered:

* Water quality and quantity

» Air quality and greenhouse gas emissions

» Aboriginal and Treaty rights protected by secti&{13 of the Constitution Act, 1982;

» Social, cultural and health impacts on Aboriginaigples;

» Fragmentation affecting the exercise of Treaty Abdriginal rights protected by section
35(1);

* Any impacts on Aboriginal peoples’ ability to acs@seas they use for the exercise of
their rights protected by 35(1);

» Wildlife and wildlife habitat for key species, inding all species relied on for the
exercise of section 35 rights, federally and proiafly listed species at risk, and
migratory birds; and

* Valued vegetation communities and wetlands.

13.TOR Part Ill: Scope of the Factors —Accidents and Milfunctions

In addition to considering the likelihood of ocamce of a malfunction or accident and sensitive
elements of the environment that may be affectezlPlanel should consider the demonstrated
and proven abilities or preparedness of each oPtbponent and relevant government agencies
to respond and manage the consequences of angatcoidmalfunction.

For example, the breach of a tailings dam at thed®ountain coal mine in late 2013, and the
appearance of blue green algae in the Athabas@ Riuly 2013 represent serious pollution
events that, in ACFN'’s view, were not containeé itimely fashion or at all.
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Plans, measures and systems to be considered Pwiiet must be proven and have a verifiable
and successful track record in circumstances aoaktp what could occur at this Project.

14. Adequate Time Periods

ACFN submits that the notice period in each of geaphs 5, 6, 8 and 10 be a minimum of 60
days, rather than a minimum of 30 days. 30 dapstsdequate time for interveners to secure
lay and expert witnesses. ACFN is in a differergifjon than a proponent, as for the most part,
its witnesses are not employees who can be diréatatiend hearing on short notice. Most of
ACFN'’s potential withesses have other employmerdootractual commitments. A 30 day
notice period may prejudice ACFN’s ability to seswitnesses and put forward evidence.

15.EPEA, Water Act , and the Aboriginal Consultation Office

Teck’s Integrated Application is an application guant to th&il Sands Conservation Act
section 66 of th&nvironmental Protection and Enhancement &ud sections 37 and 50 of the
Water Act Section 25 of th8pecified Enactments (Jurisdiction) Regulatitetes:

(1) This section applies to an application, proceedimgther matter in respect of an
energy resource activity that was commenced utedErivironmental Protection and
Enhancement A@nd its regulations or th&ater Actand its regulations before the
coming into force of section 1(1)(s)(i) and (iiifj the Act and section 1(1)(s)(v) of the
Act in respect of those specified enactments, lattwas not completed before the
provisions of the Act came into force.

(2) An application, proceeding or other matter. . t thas submitted or commenced, as
the case may be, is deemed to be an applicatiooeeding or matter under the Act
and shall be continued by the Regulator and comgliet accordance with the Act and
its regulations and rules.

The Regulator currently has jurisdiction to issutharizations pursuant to section 66 of the
EPEAInN relation to energy developmefpecified Enactments (Jurisdiction) Regulatin
section 6(2) and Schedule 4. It is likely that bg time this matter is heard, the Regulator will
also have jurisdiction to issue authorizations pang to sections 37 and 50 of MWater Act It
may be inefficient to hold a hearing for the pugmsf theOSCAandCEAA 20120 the
exclusion of th&EPEAandWater Act

In contrast to previous oil sands Joint Review Paweghose recommendations were rarely
implemented by Alberta, this Joint Review Paneétirg) as a division of the Regulator, will have
the opportunity to make decisions, and if it desitieissue approvals for the Project, to impose
binding terms and conditions under multiple stauféne language of the Agreement and TOR
should be modified throughout to reflect this neality.
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ACFN requests the opportunity for dialogue with Bagties to the Agreement, as well as those
responsible for Crown consultation on behalf ofreaicCanada and Alberta, regarding
appropriate amendments to the Agreement and T@Rydimg the potential timelines for the
issuance of multiple provincial authorizations thgh the Regulator, should the Project be
approved.

ACFN acknowledges that the Panel will not havejtinisdiction to determine the adequacy of
consultation. However, we also understand thaftherta Energy Regulator is in the process
of “aligning” with Alberta’s Aboriginal Consultatio Office (“ACQ”) regarding the timing of the
hearing of applications in relation to ACO deteratians regarding the adequacy of
consultation. We understand that in some casefehealator may decline to hear an application
until a consultation adequacy determination has lemied by the ACO. Previously, Alberta
has taken the position that it relies upon the Pamoeess and report to inform subsequent
consultation with First Nations prior to making d#ens under th&EPEAand theNater Act

ACFN has no knowledge of whether this is a caseevtitee Crown has made a request to the
Regulator pursuant to Rule 7(f). ACFN wishes toemthnd how Alberta proposes to
meaningfully consult with ACFN for the purposesetonciling Crown-ACFEN interests in a
context where it is possible that multiple decisi@ould be made by this Panel in advance of the
Report issuing, under statutes with differing objexs and priorities. ACFN also wishes to
understand how Alberta proposes to meaningfullysatirwith ACFN where the measures
Alberta currently relies on as accommodation — geamd conditions on authorizations — will no
longer be within the control of an agent of thev@ano

ACFN is entitled to clarity on the new consultatemd regulatory processes, and how they are to
interact, in relation to this Project prior to ti@alization of the Agreement and TOR. While the
Regulator will not assess the adequacy of CrowrsGltetion, it is evident that the Regulator

has some role in the consultation process, at ledastms of the timing and content_of its

decision making processes in relation to the ACHIsquacy determination. ACFN is entitled to
clarity and further dialogue regarding the congidtaand decision making process in relation to
the Project prior to the finalization of the Agreemhand TOR.

16.TOR Part V: Review Process - Public Hearing

Pre-hearing Conference

ACFN strongly advocates that a pre-hearing conferdae held to address procedural issues
ingeneral, and in particular to inform the Regulatestablishment of time limits under Rule
19.1. ACFN wishes to contribute to an efficientegprocess and to avoid any timing issues,
particularly in respect of the scheduling of ex@ertl lay witnesses, contingency planning for
unanticipated disruptions to the hearing, and gpeet of potential constitutional questions
which may be raised.

10
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Regarding the time limits to be established unddeR9.1, ACFN notes that in order to uphold
the primary function of cross examination —testimg accuracy of evidence - any time limits
established for the questioning of witnesses kil require explicit direction from the Panel
to professional withesses regarding the need fectland concise answers to the questions
asked of them on cross examination.

Hearing Location

Due to the location and nature of the potentialdntp of the Project, ACFN anticipates that a
large number of community witnesses will give evice on its behalf. Many members have
residences in Fort Chipewyan. It is requesteddhbgast that portion of the hearing set aside for
intervener evidence be conducted in Fort Chipewyale. are advised that the amount of
accommodation available for visitors to the comrhuis expected to increase substantially over
the next several months.

Joint Review Panel Report

More detail is required as to the meaning and tidarof sections 19-20. ACFN notes that
careful attention must be paid to the jurisprudesweounding infringement and justification:
significant adverse effect is not the relevant tessjustification of infringement of section 35
Rights.

The issue of justification of adverse impacts affieices to ACFN is critical, and ACFN’s ability
to address this matter will be prejudiced withdeac TOR regarding the type of evidence the
Panel will to receive in relation to a justificatianalysis, and what analytical framework the
Panel will apply.

ACFN seeks further dialogue on this matter priofitalization of the Agreement and TOR.

11
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